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34-16897 FIRST PITTSBURGH SECURITIES 
CORPORATION, et al. 
Where registered broker-dealer, its 
president and salesmen unlawfully 
sold unregistered securities, made 
false and misleading representa- 
tions in the sale of such securities, 
and were enjoined from violating 
antifraud and registration provi- 
sions; and registrant and its presi- 
dent charged customers excessive 
markups and, together with firm’s 
secretary-treasurer, failed to comply 
with recordkeeping requirements, 
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held, in public interest to revoke 
registrant’s registration, expel reg- 
istrant from self-regulatory organiza- 
tion, bar president and salesmen 
from association with any broker- 
dealer or organization member, and 
to suspend secretary-treasurer from 
any such association for 30 days. 





34-16898 PRINCE, LANGHEINRICH 
& GREER, INC. 

Where member of registered securi- 
ties association and its treasurer 
failed to comply with association’s 
margin rules and, together with a 
salesman, improperly effected 
transactions in a special omnibus 
account for the exclusive benefit of 
customers, and president failed to 
exercise proper supervision with 
respect to the margin violations, 
held, association’s findings of viola- 
tion sustained, but sanction im- 
posed on treasurer reduced. 
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SECURITIES ACT OF 1933 
Release No. 6214/June 19, 1980 


UNAVAILABILITY OF EXEMPTION FOR LIMITED 
OFFERS AND SALES OF SECURITIES OF CERTAIN 
ISSUERS 


ACTION: Proposed amendments to rules. 


SUMMARY: The Commission is proposing for 
comment amendments to Rules 242 and 252 under 
Section 3(b) of the Securities Act of 1933. Rule 252 
provides that a Regulation A exemption from 
registration for small public offerings of an issuer's 
securities shall not be available if the issuer or any 
person in a specified relationship with the issuer is 
subject to one of the disqualifications described in 
the rule. The Commission solicits comments on 
amendments to the rule which would make 
disqualifications which now last indefinitely 
terminate automatically after five years. In addition, 
the Commission proposes certain changes inthe list 
of disqualifications. The amendments to Rule 242, 
another small issue exemptive rule, would conform 
the disqualifying provisions of that rule to amended 
Rule 252. 
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DATE: Comments must be received on or before 
August 30, 1980. 


ADDRESSES: Comments should be submitted in 
triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Comment 
letters should refer to File No. S7-840. All comments 
received will be available for public inspection and 
copying in the Commission’s Public Reference 
Room, 1100 L Street, N.W., Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: Gail 
Gordon Alkire, (202) 272-2644, Office of Small 
Business Policy, Division of Corporation Finance, 
500 North Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission is publishing for public 
comment proposed amendments to Rule 252 [17 
CFR 230.252] of Regulation A [17 CFR 230.251 et 
seq.] under the Securities Act of 1933 (the 
“Securities Act”) [15 U.S.C. 77a et seq., as 
amended]. The Commission also proposes 
conforming amendments to Rule 242 [17 CFR 
230.242] under the Securities Act. 


Regulation A provides a limited offering exemption 
under Section 3(b) of the Securities Act.! It permits 
primary or secondary public offerings of as much as 
$1,500,000 of an issuer's securities to be made 
every twelve months without registration under 
Section 5 of the Securities Act. Rule 252 raises 
certain bars to the availability of a Regulation A 
exemption. The Regulation A exemption is 
unavailable for the securities of an issuer while a 
disqualification described in paragraph (c), (d), or 
(e) of Rule 252 exists.2 The existence of a 





1Section 3(b) of the Securities Act authorizes the 
Commission to adopt rules and regulations to 
exempt $2,000,000 of securities per issue from 
registration, subject to appropriate conditions, if it 
finds that registration is not necessary in the public 
interest or for the protection of investors by reason of 
the small amount involved or the limited character of 
the offering. 


The complete text of Rule 252(c), (d), (e), and (f) 
appears at the conclusion of this release. The rule is 
marked to show proposed additions and deletions to 
the current text. Note that paragraph (f) of Rule 252 
would be redesignated as paragraph (g). 
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disqualification under Rule 252 does not preclude 
an issuer or its affiliates from registering the issuer’s 
securities on Form S-1 [17 CFR 239.11] or any other 
appropriate registration statement. 


Paragraph (c) of Rule 252 operates against the 
issuer, any of its predecessors, and any affiliated 
issuer; paragraph (d) operates against any officer, 
director, or principal security holder of the issuer or 
any of the issuer’s promoters still connected with it in 
any Capacity; and paragraphs (d) and (e) operate 
against any underwriter of the issuer’s securities and 
any partner, director, or officer of such underwriter. 
A disqualification may attach upon the initiation or 
disposition of certain disciplinary, administrative, 
civil, or criminal proceedings involving any of the 
enumerated persons. 


Currently Rule 252 disqualifications attributable to 
pending proceedings against the issuer or other 
person covered by the rule last only as long as the 
subject proceedings; other disqualifications 
generally last for a fixed period of five or ten yars after 
the entry of a final order, judgment, or decree 
concludes the proceedings; and other disqualifica- 
tions last indefinitely absent affirmative 
Commission action to terminate their effect. 


For example, in the last category is a permanent 
injunction proscribing any conduct or practice 
involving the purchase or sale of any security or 
arising out of conduct as an underwriter, broker, 
dealer, or investment adviser. Such an injunction 
raises a disqualification under paragraph (d)(2) 
which lasts as long as the injunction is in effect.? In 
the same category is a Post Office fraud order which 
raises a disqualification for as long as a person is 
subject to it. 


The person subject to the disqualification, or the 
issuer for whose securities an exemption is sought, 
may petition the Commission under Rule 252(f) for 
relief. The applicant may seek relief which is general 
in nature or specific to a particular offering of 
securities. To grant a Rule 252(f) application, the 
Commission must determine “upon a showing of 
good cause, that it is not necessary under the 
circumstances that the [Regulation A] exemption be 
denied.”* The amendments proposed are intended 
primarily to reduce the necessity for applications 
under Rule 252(f) by including within the rule the 
time periods generally considered appropriate for 
the granting of relief under the rule. 
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The proposed amendments also would add new 
disqualifications to Rule 252. Under the principal 
addition, an issuer which is a reporting company 
under the Securities Exchange Act of 1934 (the 
“Exchange Act”) [15 U.S.C. 78a et seq., as amended] 
would be disqualified for failure during the 
preceding year to file required reports with the 
Commission. No comparable provision now exists 
under Rule 252. 


In conjunction with the publication of its Rule 252 
proposals the Commission is proposing conforming 
amendments to Rule 252. Rule 242 provides 
another limited offering exemption under Section 
3(b) of the Securities Act. It permits a qualified 
issuer to sell without registration as much as 
$2,000,000 of its securities in any six-month period 
to an unlimited number of accredited persons, as 
defined in the rule, and thirty-five other persons. 
Rule 242(a)(5) defines “qualified issuer” to include 
certain domestic and Canadian corporations. Rule 
242(a)(5)(v), however, incorporates by reference 
the provisions of paragraphs (c), (d), and (e) of Rule 
252. Accordingly, if a disqualification makes a 
Regulation A exemption unavailable for an issuer’s 
securities under any of those paragraphs, the issuer 
cannot be a qualified issuer for purposes of Rule 
242. |f the issuer is not a qualified issuer, it may not 
claim a Rule 242 exemption for an unregistered 
offering of its securities.5 Like Rule 252(f), Rule 
242(a)(5)(v) authorizes the Commission to grant 
applications for relief from its disqualifying 
provisions. 


Background 
The number of Regulation A offerings has increased 


substantially over the past year. In fiscal year 1979 
there were 347 notifications filed on Form 1-A [17 





3This also is the case with temporary restraining 
orders and preliminary injunctions, but since they 
are temporary in nature, disqualifications based 
upon them would not last indefinitely. 


‘Rule 252(f), 17 CFR 230.252(f). 


‘The existence of a disqualification under Rule 
242(a)(5)(v) does not affect the availability of the 
registration process for public offerings of an 
issuer’s securities. 


LD 


EASTERN MICHIGAN USh POGKET/391 
YPSILANTI 


oi) wae aaeenians emma a aaa i 
U. S. DEPOSITORY DOCUMENT 








CFR 239.90]* for a total dollar volume of 
approximately $278,000,000 compared to only 242 
notifications filed on Form 1-A in 1978 for 
approximately $87,000,000. In the first eight 
months of fiscal year 1980, alone, there were 260 
Form 1-A notifications filed covering approximately 
$217,000,000 of securities. The upsurge in filings 
and dollar volume may be partially attributable to 
two recent amendments by the Commission made to 
Regulation A. First, in September 1978, the 
Commission tripled the annual dollar ceiling on the 
aggregate offering price of an issuer’s securities for 
which a Regulation A exemption is available.’ Almost 
59 percent, or 203, of the 347 notifications filed on 
Form 1-A in 1979 were for offerings of between 
$500,000 and $1,500,000. Second, in June 1979, 
the Commission authorized the use of preliminary 
offering circulars in connection with underwritten 
Regulation A offerings,? thus permitting an 
underwriter to solicit indications of interest prior to 
clearance of the issuer’s offering materials by the 
Commission. 


The number of Rule 252(f) applications recently 
filed with the Commission reflects the increased 
interest in Regulation A which a higher dollar ceiling 
and the opportunity to use preliminary offering 
circulars has produced. Whereas the Commission 
received two applications in calendar year 1977 and 
three in 1978, twelve Rule 252(f) applications were 
filed in 1979, and seven in the first five months of 
1980. If this trend continues, the Commission must 
expect to process an increasing volume of Rule 
252(f) applications. These may be augmented by 
applications for relief under new Rule 242(a)(5)(v). 


Discussion 


While the Commission has not yet received any 
applications for relief under Rule 242(a)(5)(v), the 
majority of Rule 252(f) applications the Commission 
receives concern disqualifications which last 
indefinitely. The Commission proposes to make the 
disqualification provisions in Rule 252, and thus 
Rule 242, largely self-operating by fixing a time after 
which each disqualification automatically would 
terminate. As a general matter, criminal convictions 
of certain offenses would disqualify the issuer, any of 
its predecessors, or any affiliated issuer for five 
years. Certain criminal convictions would disqualify 
other persons covered by Rule 252 for ten years. Any 
disqualification arising from non-criminal 
proceedings would terminate after no more than five 
years. 
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The amendments would eliminate the need in many 
instances to file Rule 252(f) or Rule 242(a)(5)(v) 
applications for relief. Additionally, the Commission 
anticipates that the number of applications granted 
pursuant to Rule 252(f) or Rule 242(a)(5)(v) would 
be minimal, since the duration fixed for each 
disqualification would represent the minimum time 
period the Commission had determined to be 
consistent, absent extraordinary circumstances, 
with the protection of investors. 


Synopsis 


A discussion of the proposed amendments follows. 
The reader’s attention, however, is directed to the 
text of the amendments for a complete 
understanding. 


Persons Covered. Paragraph (c) of Rule 252 applies 
to the issuer, any of its predecessors, and any 
affiliated issuer. The Commission, however, 
proposes to codify one basis on which it has granted 
relief from a disqualification of an affiliated issuer.® 
Where the affiliation arises after the entry of the 
order, judgment, or decree on which the affiliated 
issuer's disqualification is based, a Regulation A 
exemption for the issuer’s securities nevertheless 
would be available under the amended rule if both of 
two conditions were met. First, the affiliated issuer 
must not be in control of the issuer. Second, if the 
affiliation is based upon common control of the 





®Rule 255 of Regulation A[17 CFR 230.255] requires 
four copies of a notification on Form 1-A to be filed 
with the appropriate Regional Office of the 
Commission at least ten days prior to the date on 
which the initial offering or sale of any securities is to 
be made under Regulation A. See, however, Rule 
256(a) [17 CFR 230.256(a)] regarding the use of a 
preliminary offering circular prior to the clearance 
date of an underwriter offering. 


7Securities Act Release No. 5977 (September 18, 
1978) [43 FR 55254]. 


8Securities Act Release No. 6075 (June 1, 1979) [44 
FR 33362]. 


°See Application of Xerxes Futures Syndicate, File 
No. 96-323 (Filed June 6, 1977). 
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affiliated issuer and the issuer by a third party, that 
third party must not be a person who controlled the 
affiliated issuer when the order, judgment, or decree 
which triggered the disqualification was entered. 
The Commission believes this relaxation in Rule 
252(c) would result in more equitable treatment of 
issuers without any offsetting loss of investor 
protection. 


lf adopted, the amendments also would add general 
partners of the issuer to the list of persons to whom 
paragraph (d) applies. The Commission believes 
that paragraph (d) should not distinguish the 
general partners of a limited partnership from the 
directors or officers of a corporate issuer, since they 
perform similar policy- and decision-making 
functions. 


Paragraph (d) currently applies to, among others, 
the issuer's principal security holders. For clarity, 
the Commission proposes to define this term to 
mean beneficial owners of more than ten percent of 
any class of the issuer’s equity securities. 


Finally, the Commission proposes to delete the 
reference in paragraph (e) to directors, officers, and 





10The Commission is not proposing to reconcile the 
time periods for disqualifications under paragraphs 
(c)(3) and (d)(1). Paragraph (c)(3) affects legal 
entities whereas paragraph (d)(1) ordinarily affects 
natural persons. Since the legal entity ordinarily can 
be convicted only for the omissions or commissions 
of its principals, the Commission believes that 
different treatment under paragraphs (c) and (d) is 
warranted. If an issuer, whether or not convicted 
itself, allows any relationship specified in paragraph 
(d) to continue to exist between itself and a person 
disqualified under paragraph (d)(1), the issuer itself 
may be barred from using Regulation A for ten years 
rather than five. 


See Pub. L. 94-29, §13, 89 Stat. 131-137. 
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partners of an underwriter. According to the rule’s 
current language, such a director, officer, or partner 
who was, or was named as, an underwriter of 
securities described in paragraphs (e)(1) or (e)(2) 
would be disqualified. Since a director, officer, or 
partner ordinarily would not be, or be named as, an 
underwriter as contemplated by Rule 252(e), the 
Commission proposes to strike the reference therein 
to any director, officer, or partner. 


Convictions. A criminal conviction for an offense 
involving the purchase or sale of a security currently 
raises a five-year disqualification under Rule 
252(c)(3) and a ten-year disqualification under Rule 
252(d)(1)!°. A conviction for making a false filing 
with the Commission, however, does not raise a 
disqualification if it does not involve the purchase or 
sale of a security. The Commission believes that a 
disqualification resulting from a conviction for 
making false Commission filings is consistent with 
the purposes of Rule 252. Therefore, the 
Commission proposes to add such a conviction to 
the list of convictions which will disqualify a person 
under paragraphs (c)(3) and (d)(1). 


In order to make the language of paragraphs (c)(3) 
and (d)(1) consistent with the language of 
paragraphs (c)(4) and (d)(2), the Commission 
proposes to make conviction of a felony or 
misdemeanor “in connection with,” as opposed to 
“involving,” the purchase or sale of any security a 
disqualifying event. 


Paragraph (d)(1) also disqualifies any of the 
enumerated persons if convicted of a crime arising 
out of such person’s conduct as an underwriter, 
broker, dealer, or investment adviser. If adopted, the 
amendment to this provision would parallel 
comparable language in Section 15(b)(4) under the 
Exchange Act which states the factors for which 
registration as a broker or dealer may be denied, 
suspended, or revoked. !n light of the Securities Acts 
Amendments of 1975 [Pub. L. 94-29, 89 Stat. 97] 
which provide for the registration and disciplining of 
municipal securities dealers by the Commission," 
the Commission proposes to create a 
disqualification under Rule 252(d)(1) for a criminal 
conviction arising out of the conduct of the business 
of a municipal securities dealer. 


Injunctions. The Commission proposes a five-year 


‘time limit on any disqualification based on the 


results of a non-criminal proceeding. Paragraph 
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(c)(4)!? already fixes a maximum of five years as the 
duration of any disqualification which attaches 
under that paragraph. If adopted, amendments to 
paragraph (d)(2) would fix five years from the entry 
of a permanent injunction as the time during which 
the injunction would disqualify its subject. A five- 
year duration is consistent with past Commission 
practice concerning Rule 252(f) applications.'* 


The Commission recognizes that an injunction may 
not be entered until a substantial amount of time 
after the underlying conduct occurred. The 
Commission believes, however, that the date the 
order, judgment, or decree is entered, rather than 
the date the underlying conduct occurred, is the 
appropriate date from which the five years should 
begin to run. The date of entry may be easily 
identified and will lend greater certainty to the 
operation of the rule. In light, however, of the time 
which may elapse between the entry of the order, 
judgment, or decree and the precipitating conduct, 
the Commission specifically solicits comments as to 
whether five years is an appropriate time for Rule 
252(d)(2) disqualifications to last. 


Proposed amendments would augment the list of 
injunctions which would raise a disqualification 
under paragraphs (c)(4) and (d)(2) of Rule 252. The 
amendments to those paragraphs would parallel the 
amendments discussed above regarding 
convictions. 





12Paragraphs (c)(4) and (d)(2) of Rule 252 address 
court orders, judgments, or decrees temporarily or 
permanently restraining or enjoining any covered 
person from engaging in or continuing any conduct 
or practice in connection with the purchase or sale of 
securities. Paragraph (d)(2) also addresses such 
injunctive or restraining orders, judgments, or 
decrees which prohibit conduct arising from a 
covered person’s conduct as an underwriter, broker, 
dealer, or investment adviser. 


13See, e.g., Application of Joseph Kipness, File No. 
96-318 (filed August 26, 1976). 


“Pub. L. 88-467, §6(b), 78 Stat. 572. 
Pub. L. 94-29, §11(2), 89 Stat. 124. 
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Commission Administrative Proceedings. Rule 
252(d)(3) currently disqualifies any enumerated 
person who is subject to a disciplinary or other order 
entered by the Commission under Section 15(b) of 
the Exchange Act or Section 203(d) or (e) of the 
Investment Advisers Act of 1940 (the “Advisers 
Act”) [17 U.S.C. 80b-1 et seq., as amended]. Orders 
entered pursuant to Section 15B(a) or 15B(c) of the 
Exchange Act and still in effect would be added to 
those which will raise a disqualification under Rule 
252(d)(3). These proposed additions reflect the 
addition of Section 15B to the Exchange Act by the 
Securities Acts Amendments of 1975. Paragraphs 
(a) and (c) of Section 15B direct the Commision 
respectively to deny registration as, and to take 
disciplinary action against, a municipal securities 
dealer under specified circumstances. The 
provisions of those paragraphs are similar both 
procedurally and substantively to Section 15(b) of 
the Exchange Act. 


Two additional changes are designed to update Rule 
252(d)(3) in light of statutory amendments to the 
Exchange and Advisers Acts. First, the Commission 
proposes to eliminate language disqualifying any of 
the enumerated persons found by the Commission 
to “be a cause of” an order entered under Section 
15(b) of the Exchange Act. This language reflects the 
Commission’s former inability to proceed directly 
under Section 15(b) against any person other than a 
broker or dealer and is now obsolete. Under 
authority first granted in 1964" and subsequently 
modified in 1975,!> the Commission may censure or 
sanction a person associated, or seeking to become 
associated, with a broker or dealer under Section 
15(b)(6) of the Exchange Act for willfully aiding, 
abetting, counseling, commanding, inducing, or 
procuring certain federal securities law violations by 
another person or for failing reasonably to supervise 
another person subject to his supervision who 
commits such a violation. Section 15B(c)(4) 
authorizes comparable action by the Commission 
against a person associated, or seeking to become 
associated, with a municipal securities dealer. 


Finally, Rule 252(d)(3) would be amended to correct 
the reference to persons subject to an order entered 
by the Commission under Section 203(d) or (e) of 
the Advisers Act. The appropriate reference should 
be to paragraphs (e) and (f) of Section 203 which 
direct the Commission to take disciplinary action 
under certain circumstances against investment 
advisers and against persons associated, or seeking 
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to become associated, with investment advisers, 
respectively. '® 


Proceedings by a Securities Exchange or 
Association. The proposed amendments to Rule 
252(d)(4) are designed to eliminate any ambiguity 
in the meaning of “[h]as been and is suspended or 
expelled” from membership in a_ securities 
exchange or association. The relevant inquiry 
regards a person’s current membership status, or, if 
the proposed amendments are adopted, a person’s 
current status as an associated person of amember. 
The Commission, therefore, would eliminate the 
words “[h]as been and” in the beginning of Rule 
252(d)(4). Other proposed changes in paragraph 
(d)(4) are designed simply to conform its language 
to Exchange Act terminology added to that Act by the 
Securities Act Amendments of 1975. 


Postal Service False Representation Orders. 
Proposed amendments to paragraphs (c)(5) and 
(d)(5) of Rule 252 would change the current 
references to “Post Office fraud orders” in those 
paragraphs to “Postal Service false representation 
orders,” consistent with new terminology in the 
statutes which provide for the entry of such orders. If 
amended, paragraphs (c)(5) and (d)(5) of Rule 252 
also would cite the statutes to which they refer. Thus, 
the entry of an order by the Postal Service under 39 
U.S.C. 3005 or the entry of a temporary restraining 
order or preliminary injunction by a United States 
District Court under 39 U.S.C. 3007 for conduct 
allegedly actionable under Section 3005 would 
result in a disqualification. A Section 3007 order is 
entered on only an interim basis; it ceases to be 
effective when the Section 3005 proceeding finally is 
concluded. Under the proposed amendments, a 
Section 3007 order would raise a disqualification 
only as long as a party was subject to it. A Section 
3005 order, on the other hand, may last indefinitely. 
Since the Postal Service order is entered in the 
context of an administrative, as opposed to a 
criminal, proceeding, the Commission proposes that 
a person subject to such an order be disqualified for 
only five years. 


Underwriters. As previously mentioned, the 
proposed amendments to Rule 252(e) would 
eliminate directors, officers, and partners of an 
underwriter from its coverage. Otherwise, the 
amendments to Rule 252(e) are technical in nature. 


Reporting Companies. The Commission proposes to 


aii paragraph (f) as paragraph (g) and add 
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new paragraph (f) to Rule 252. New paragraph (f) 
would disqualify an issuer which is subject to the 
periodic reporting requirements of the Exchange Act 
if that issuer had not filed all reports required to be 
filed with the Commission during the year preceding 
the date on which it files its notification on Form 1-A. 
The Commission believes that Regulation A should 
be unavailable to a reporting company which is not 
current in its reports because current information, 
adequate internal controls, or both are lacking. The 
fact that an issuer is not up-to-date in its Exchange 
Act filings casts doubt on its ability to meet its 
obligations to make full and fair disclosure in its 
Regulation A offering materials. 


Moreover, Regulation A is intended primarily as an 
alternative and less costly mode of capital formation 
for issuers for which full registration otherwise is 
allowed. Under current administrative practice, the 
Commission usually will not allow a Securities Act 
registration statement covering securities of a 
reporting company which is delinquent in making 
Exchange Act filings to become effective.?’ 
Therefore, an issuer described by proposed new 
paragraph (f) of Rule 252 ordinarily could not make a 
registered offering of its securities. Such an issuer 
should not be permitted to make an exempt offering 
of its securities under Regulation A, since Regulation 
A offers fewer protections to the investing public 
than full registration.'® 


Amendments to Rule 242. The proposed 
amendments to Rule 242 would account for the 
redesignation of paragraph (f) of Rule 252 as 
paragraph (g) and the addition of a new paragraph 
(f). Also, the reference to Rule 252(c) in Rule 
242(a)(5)(v)(B) to Rule 252(c) would be stricken, 
since the term “underwriter” is not used in Rule 
252(c). 





161 1970, the paragraph (d) of Advisers Act Section 
203 to which Rule 252(d)(3) refers was redesignated 
paragraph (e). Pub. L. 91-547, §24, 84 Stat. 1431. 
Old paragraph (e) was redesignated paragraph (g) 
and a new paragraph (f) was added. /d., 84 Stat. 
1430-31. In 1975, paragraph (g) was stricken, and 
paragraph (f) was amended. Pub. L. 94-29, §29 (3)- 
(4), 89 Stat. 167-168. 


\7$ee, Securities Act Release No. 5196 (September 
27, 1971) [36 FR 19362]. 


18Ljability does not attach under Section 11 of the 
Securities Act for an offering which is exempt from 
registration under Regulation A. 
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TEXT OF PROPOSED RULES 





Accordingly, the Commission proposes to amend 17 
CFR Part 230 as follows (additions appear between 
stars (“xx”); deletions appear between brackets 


(“TT”): 


PART 230-GENERAL RULES AND REGULATIONS, 
SECURITIES ACT OF 1933 


1. By amending paragraphs (c), (d), and (e) of 
§230.252; adding a new paragraph (f) thereto; 
redesignating present paragraph (f) as paragraph 
(g) and amending it as follows: 


§230.252 Securities exempted. 


**x* ke * * 


(c) No exemption under §§230.251 to 230.262 shall 
be available for the securities of any issuer if such 
issuer, any of its predecessors *,* or any affiliated 
issuer— 


(1) Has filed a registration statement which is the 
subject of any xpending* proceeding or 
examination under section 8 of the act, or is the 
subject of any refusal order or stop order entered 
thereunder within five years prior to the filing of the 
notification required by §230.255; 


(2) Ils subject to xany* pending proceeding[s] under 
§230.261 or any similar rule adopted under section 
3(b) of the act, or to an order entered thereunder 
within five years prior to the filing of such 
notification; 


(3) Has been convicted within five years prior to the 
filing of such notification of any [crime or offense 
involving] *felony or misdemeanor in connection 
with the purchase or sale of xany* securitxy* [ies] 
xor involving the making of any false filing with the 
Commissionx; 


(4) Is subject to any order, judgment *,* or decree of 
any court of competent jurisdiction [, entered within 
five years prior to the filing of such notification, ] 
temporarily or [permanently] *preliminarily* 
restraining or enjoining *, or is subject to any order, 
judgment or decree of any court of competent 
jurisdiction, entered within five years prior to the 
filing of such notification, permanently restraining or 
enjoining,* such person from engaging in or 
continuing any conduct or practice in connection 
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with the purchse or sale of xany* securit*xy* [ies] 
*xor involving the making of any false filing with the 
Commission*; or 


(5) Is subject to a United States [Post Office fraud] 
*Postal Service false representation* order 
xentered under section 3005 of title 39, United 
States Code, within five years prior to the filing of the 
notification required by §230.255; or is subject to a 
temporary restraining order or preliminary 
injunction entered under section 3007 of title 39, 
United States Code, with respect to conduct alleged 
to have violated section 3005 of title 39, United 
States Code. 


This paragraph (c) of §230.252 shall not apply to any 
order, judgment, or decree contemplated by 
paragraphs (1) through (5) hereunder because of its 
entry against any affiliated entity before the 
affiliation with the issuer arose, if the affiliated entity 
is not in control of the issuer and if the affiliated 
entity and the issuer are not under the common 
control of a third party who was in control of the 
affiliated entity at the time the order, judgment, or 
decree was entered against it.* 


(d) No exemption under §§230.251 to 230.262 shall 
be available for the securities of any issuer, if any of 
its directors, officers *, general partners,* or 
[principal security holders] *beneficial owners of 
ten percent or more of any class of its equity 
securities,* any of its promoters presently 
connected with it in any capacity, any underwriter of 
the securities to be offered, or any partner, director 
*,* or officer of any such underwriter— 


(1) Has been convicted within ten years prior to the 
filing of the notification required by §230.255 of any 
[crime or offense involving] *felony or 
misdemeanor in connection with* the purchase or 
sale of any security *, involving the making of a false 
filing with the Commission,* or arising out of [such 
person’s] xthex conduct *xof the business of* [as] 
an underwriter, broker, dealer *, municipal 
securities dealer,* or investment adviser; 


(2) Is subject to any order, judgment *, * or decree of 
any court of competent jurisdiction temporarily or 
[permanently] *preliminarilyx enjoining or 
restraining *, or is subject to any order, judgment, or 
decree of any court of competent jurisdiction, 
entered within five years prior to the filing of such 
notification, permanently enjoining or restraining, * 
such person from engaging in or continuing ~@ 
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conduct or practice in connection with the purchase 
or sale of any security *, involving the making of a 
false filing with the Commission,* or arising out of 
[such person's] *the*x conduct *of the business of* 
[as] an underwriter, broker, dealer *, municipal 
securities dealer,* or investment adviser; 


(3) Is subject to an order of the Commission entered 
pursuant to section 15(b) *, 15B(a), or 15B(c)* of 
the Securities Exchange Act of 1934; [has been 
found by the Commission to be a cause of any such 
order which is still in effect; ] or is subject to an order 
of the Commission entered pursuant to section 203 
[(d) or] (e) *or (f)* of the Investment [Company] 
*xAdvisers* Act of 1940; 


(4) [Has been and] Is suspended or expelled from 
membership in *, or suspended or barred from 
association with a member of,* [a national or 
provincial security dealers association or a national 
securities] *an* exchange *registered as a national 
securities exchange pursuant to section 6 of the 
Securities Exchange Act of 1934, an association 
registered as a national securities association under 
section 15A of the Securities Exchange Act of 
1934,* or a Canadian securities exchange x*or 
association*x for *xany act or omission to act 
constituting* conduct inconsistent with just and 
equitable principles of trade; or 


(5) Is subject to a United States [Post Office fraud] 
*Postal Service false representation* order 
xentered under section 3005 of title 39, United 
States Code, within five years prior to the filing of the 
notification required by §230.255; or is subject to a 
restraining order or preliminary injunction entered 
under section 3007 of title 39, United States Code, 
with respect to conduct alleged to have violated 
section 3005 of title 39, United States Code. « 


(e) No exemption under §§230.251 to 230.262 shall 
be available for the securities of any issuer if any 
underwriter of such securities [, or any director, 
officer or partner of any such underwriter] was, or 
was named as, an underwriter of any securities: 


(1) Covered by any registration statement which is 
the subject of any *xpending* proceeding or 
examination under section 8 of the act, or is the 
subject of any refusal order or stop order entered 
thereunder within five years prior to the filing of the 
notification required by §230.255; or 
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(2) Covered by any filing which is subject to xany* 
pending proceeding[s] under §230.261 or any 
similar rule adopted under section 3(b) of the act, or 
to an order entered thereunder within five years prior 
to the filing of such notification. 


*(f) No exemption under this regulation shall be 
available for the securities of an issuer which is 
subject to the requirements of section 12 or 15(d) of 
the Securities Exchange Act of 1934, unless such 
issuer has filed all reports required by those sections 
to be filed during the 12 calendar months preceding 
the filing of the notification required by §230.255 (or 
for such shorter period that the issuer was required 
to file such reports). * 


[f] *(g)* Paragraph (c), (d), [or] (e) *, or (f)* of this 
section shall not apply to the securities of any issuer 
if the Commission determines, upon a showing of 
good cause, that it is not necessary under the 
circumstances that the exemption be denied. Any 
such determination by the Commission shall be 
without prejudice to any other action by the 
Commission in any other proceeding or matter with 
respect to the issuer or any other person. 


(Secs. 3(b), 19(a), Pub. L. 73-22, sec. 3(b), 19(a), 48 
Stat. 76, 85; Pub. L. 73-291, sec. 209, 48 Stat. 908; 
Pub. L. 79-55, 59 Stat. 167; Pub. L. 91-565, 84 Stat. 
1480; Pub. L. 94-210, sec. 308(a)(2), 90 Stat. 57; 
Pub. L. 95-283, sec. 18, 92 Stat. 275; Pub. L. 95-425, 
sec. 2, 92 Stat. 962; 15 U.S.C. 77c(b), 77s(a)) 


2. By amending paragraph (a)(5)(v) of §230.242 as 
follows: 


§230.242 Exemption of limited offers and sales by 
qualified issuers. 


* ee KK 


(ap? ** 
(5)*** 


(v) Is not an issuer described in §230.252(c), (d), 
[or] (e), *xor (f)* under the act; Provided, however, 
That for purposes of this section only: 


(A) The term “filing of the notification required by 
§230.255” as used in §230.252(c), (d) *,* [and] (e) 
*, or (f)* under the act shall mean the first sale of 
securities in any issue in reliance on this section; 
and 
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(B) The term “underwriter” as used in §230.252 
[(c),] (d) or (e) under the act shall mean a person 
which has been or will be paid or given directly or 
indirectly any commission or similar remuneration 
for solicitation of purchasers in connection with 
sales of securities in any issue offered in reliance on 
this section; 


Provided, further, That paragraph (a)(5)(v) of this 
section shall not apply to any issuer if the 
Commission determines, upon a showing of good 
cause, that it is not necessary under the 
circumstances that the exemption under this 
section be denied. Any such determination by the 
Commission shall be without prejudice to any other 
action by the Commission in any other proceeding or 
matter with respect to the issuer or any other person. 


(Secs. 3(b), 4(1), 19(a), Pub. L. 73-22, sec. 3(b), 
4(1), 19(a), 48 Stat. 76, 77, 85; Pub. L. 73-291, sec. 
209, 48 Stat. 908; Pub. L. 79-55, 59 Stat. 167; Pub. L. 
83-577, sec. 6, 68 Stat. 684; Pub. L. 88-467, sec. 12, 
78 Stat. 580; Pub. L. 91-565, 84 Stat. 1480; Pub. L. 
94-210, sec. 308(a)(2), 90 Stat, 57; Pub. L. 95-283, 
sec. 18, 92 Stat. 275; Pub. L. 94-425, sec. 2, 92 Stat. 
962; (15 U.S.C. 77c(b), 77d(1), 77s(a)) ) 


The Commission hereby proposes for comment 
amendments to Rules 242 and 252 pursuant to 
sections 3(b), 4(1), and 19(a) of the Securities Act of 
1933. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16892/June 13, 1980 


In the Matter of 


CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 

LaSalle at Jackson 

Chicago, Illinois 60604 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


PACIFIC STOCK EXCHANGE INCORPORATED 
301 Pine Street 
San Francisco, California 94014 


PHILADELPHIA STOCK EXCHANGE, INC. 
17th Street and Stock Exchange Place 
Philadelphia, Pennsylvania 19103 


File Nos. 
SR-CBOE-80-13 
SR-Amex-80-17 
SR-PSE-80-10 
SR-PhIx-80-15 


NOTICE OF FILING OF PROPOSED RULE CHANGES 
AND ORDER APPROVING PROPOSED RULE 
CHANGES 


Pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78s(b)(1) (the 
“Act”), notice is hereby given that the self-regulatory 
organizations listed above (“options exchanges”) 
have filed with the Commission copies of proposed 
rule changes! to increase the number of call classes 





‘The proposed rule changes were filed on the 
following dates: Chicago Board Options Exchange, 
Incorporated (“CBOE”), May 28, 1980; American 
Stock Exchange, Inc. (“Amex”), May 29, 1980; 
Pacific Stock Exchange Incorporated (“PSE”), May 
30, 1980; and Philadelphia Stock Exchange, Inc. 
(“Phix”), May 29, 1980. 
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they are authorized to trade in order to 
accommodate the listing of call options on the 
underlying securities selected by the respective 
options exchanges pursuant to the initial phase of 
the options exchanges’ call expansion plan.? Phix 
also proposes to increase the number of puts classes 
it is authorized to trade to enable it to list puts on the 
underlying securities selected pursuant to the initial 
phase of the call expansion plan.* 


In a March 26, 1980 policy statement announcing 
the termination of the moratorium on the expansion 
of standardized options trading, the Commission 
requested that the options exchanges formulate and 
jointly submit to the Commission a plan for 
allocating additional options classes among the 
options exchanges.‘ In accordance with this request 
the options exchanges formulated a call expansion 
plan which was approved by the Commission on May 
30, 1980.° According to the allocation formula set 
forth in the call expansion plan, 60 underlying 
securities are to be selected in the initial phase, with 
the CBOE entitled to select 9 underlying securities 
and each of the other options exchanges entitled to 
select 17. In order to list call options on these 
additional underlying securities, the options 
exchanges are seeking Commission authority to 
increase the number of call classes they currently 
are authorized to trade by the following amounts: 
CBOE by nine, Amex by one, PSE by 13 and Phix by 
12.6 The Phix also requests authority to trade 17 
additional put classes. 





2Securities Exchange Act Release No. 16863 (May 
30, 1980) (“Release No. 16863”). 


3PhIx previously received authority from the 
Commission to trade puts on all underlying 
securities on which it currently trades calls. 
Securities Exchange Act Release No. 16848 (May 
28, 1980). 

‘Securities Exchange Act Release No. 16701 
(“March 1980 policy statement’). 


5Release No. 16863. 


6CBOE currently is authorized to list call classes on 
111 underlying securities and currently lists call 
options on 111 underlying securities. Amex has 80 
authorized call classes and currently lists 64 
classes. PSE has 30 authorized classes and 
currently lists 26 classes. PhIx has 40 authorized 
classes and currently lists 35 classes. 
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Interested persons are invited to submit written 
data, views and arguments concerning the 
submissions within 21 days from the date of this 
publication. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. 


Copies of the submissions, all subsequent 
amendments, all written statements with respect to 
the proposed rule changes which are filed with the 
Commission, and all written communications 
relating to the proposed rule changes between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street N.W., Washington, 
D.C. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to national securities exchanges, and in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


The Commission finds good cause for approving the 
proposed rule change prior to the thirtieth day after 
the date of publication of notice of filing thereof. In 
the March 1980 policy statement the Commission 
stated that in the absence of significant operational 
or surveillance problems encountered by the 
options exchanges or difficulties experienced by 
member firms in handling current or anticipated 
trade volume, the Commission anticipated giving 
expedited treatment to put and call expansion rule 
proposals submitted by the options exchanges. No 
comments were received by the Commission 
concerning this aspect of the March 1980 policy 
statement. Each of the options exchanges has 
represented that its operational and surveillance 
capabilities and the back office capacity of its 
member firms are adequate to handle any increased 
volume that may result from the listing of new put 
and call options classes and the Commission has no 
information currently before it which is contrary to 
that representation. Accordingly, the Commission 
believes that the options exchanges should be 
permitted to continue without delay the 
implementation of their options expansion 
programs by listing the new call classes obtained 
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pursuant to the initial phase of the call expansion 
plan. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule changes 
referenced above be, and hereby are, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16893/June 13, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE PACIFIC STOCK EXCHANGE INCORP- 
ORATED 


File No. SR-PSE-80-11 


The Pacific Stock Exchange Incorporated (“PSE”) 
submitted on June 9, 1980, a proposed rule change 
under Rule 19b-4 to adopt new Options Procedure 
Advice D-9 to specify disciplinary sanctions that may 
be imposed on Market Makers for failure to satisfy 
the trading activity requirements set forth in PSE 
Rule VI Section 79(.04). 


Publication of the submission is expected to be 
made in the Federal Register during the week of June 
16, 1980. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-PSE-80-11. 


Copies of the submission, all subsequent 
amendmerts, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
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Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16894/June 13, 1980 


A notice has been issued giving interested persons 
until July 2, 1980 to comment on the Boston Stock 
Exchange’s applications for unlisted trading 
privileges in the common stocks of NATOMAS 
COMPANY (New Holding Company), $1 Par Value 
and IPM TECHNOLOGY, INC., $.25 Par Value. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16895/June 13, 1980 


An order has been issued granting the application of 
the Boston Stock Exchange, Inc. to strike the 
common stock ($.25 Par Value) of ALPHA 
INDUSTRIES, INC. from listing and registration 
thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16896/June 13, 1980 


A notice has been issued giving interested persons 
until July 4, 1980 to comment on Sambo’s 
Restaurant, Inc. application to withdraw its common 
stock (no par value) from listing and registration on 
the American Stock Exchange, Inc. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16897/June 16, 1980 


Admin. Proc. File No. 3-5435 
In the Matter of 


FIRST PITTSBURGH SECURITIES CORPORATION 
Centre City Tower 

7th & Smithfield Streets 

Pittsburgh, Pennsylvania 


(8-17069) 


SALVATORE F. GESWALDO 
CARL B. BENSON 
BERNARD H. GOLLING 
DONALD R. KOHL 
CHARLES KRAZYWICKI 


OPINION OF THE COMMISSION 
BROKER-DEALER PROCEEDINGS 
Grounds for Remedial Action 


Sale of Unregistered Securities 

Fraud in Offer and Sale of Securities 

Injunction 

Unfair Markups 

Failure to Comply with Recordkeeping 
Requirements 


Where registered broker-dealer, its president and 
salesmen unlawfully sold unregistered securities, 
made false and misleading representations in the 
sale of such securities, and were enjoined from 
violating antifraud and registration provisions; and 
registrant and its president charged customers 
excessive markups and, together with firm’s 
secretary-treasurer, failed to comply with 
recordkeeping requirements, held, in public interest 
to revoke registrant's registration, expel registrant 
from self-regulatory organization, bar president and 
salesmen from association with any broker-dealer or 
organization member, and to suspend secretary- 
treasurer from any such association for 30 days. 


APPEARANCES: 
Gerald N. Ziskind, for First Pittsburgh Securities 


Corporation, Salvatore F. Geswaldo and Charles 
Krzywicki. 
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David R. Cashman, of Cauley, Birsic & Conflenti, for 
Carl B. Benson and Donald R. Kohl. 


Anthony P. Picadio, of Tucker, Arensberg, Very & 
Ferguson, for Bernard H. Golling. 


Paul F. Leonard, James C. Kennedy, John L. Hunter, 
Stanley M. Hecht and Therese L. Miller, for the 
Commission's Division of Enforcement. 


In these broker-dealer proceedings, the 
administrative law judge found that First Pittsburgh 
Securities Corporation (“registrant”), a registered 
broker-dealer and a member of the Philadelphia 
Stock Exchange, Inc. (“PSE”) and the National 
Association of Securities Dealers, Inc. (“NASD”), 
Salvatore F. Geswaldo, registrant’s president, and 
Carl B. Benson, Bernard H. Golling and Donald R. 
Kohl, salesmen of registrant, violated registration 
and antifraud provisions of the securities acts. The 
law judge also found that respondents had been 
enjoined from violating those provisions. He 
concluded that registrant’s broker-dealer 
registration should be revoked, that registrant 
should be expelled from membership in the PSE? 
and the NASD, and that Geswaldo, Benson, Golling 
and Kohl should be barred from association with any 
broker-dealer or member of the PSE or NASD. 


The law judge dismissed charges of recordkeeping 
violations by registrant, Geswaldo and Charles 
Krzywicki, registrant’s secretary-treasurer. Since 
Krzywicki was not charged with any other violation, 
the law judge concluded that the proceedings with 
respect to him should be dismissed. 


Respondents other than Krzywicki appeal from the 
findings against them. Our Division of Enforcement 
appeals from the dismissal of the recordkeeping 
charges and the proceedings against Krzywicki. It 
also excepts to the law judge’s conclusion that 
registrant only aided and abetted certain violations. 
On the basis of an independent review of the record, 
we make the following findings.” 





1Registrant is no longer a PSE member. 


2Our findings are based on a clear and convincing 
standard of proof. 


SEC DOCKET/401 








This case is largely concerned with the transactions 
of respondents other than Krzywicki in certain debt 
securities of Fidelity Loan and Investment 
Corporation. 


Until February 1975, when registrant’s stock was 
spun off to stockholders of GEBCO Investment 





3Boyer, who was also vice president of registrant, was 
a respondent in these proceedings. Pursuant to his 
consent, he was barred from association with any 
broker or dealer. Edward B. Boyer, Securities 
Exchange Act Release No. 14968, 15 SEC Docket 
290 (July 17, 1978). 


4Meadowlands had an option to buy the land on 
which the hotel was situated. It had leased the land 
and hotel to Creative, which was obligated to pay the 
costs of operating the hotel and to pay Meadowlands 
a specified rental. 


5S.E.C. v. Ralston Purina Co., 346 U.S. 119, 126 
(1953); Gilligan, Will & Co. v. S.E.C., 267 F.2d 461, 
466 (C.A. 2, 1959), cert. denied, 361 U.S. 896; S.E.C. 
v. Culpepper, 270 F.2d 241, 246 (C.A. 2, 1959). 


Golling argues that, in light of Collins Securities 
Corporation v. S.E.C., 562 F.2d 820 (C.A.D.C., 1977), 
the burden of establishing an exemption from 
registration in a proceeding of this sort does not shift 
to the person claiming it. However, Collins had 
nothing to do with allocating the burden of proof. It 
merely holds that clear and convincing evidence is 
required to establish violations of the securities acts’ 
antifraud provisions when a severe sanction is 
imposed. 


®As one court has stated, “The evidence must be. .. 
explicit, exact, and not built on conclusionary 
statements of the [respondents].” Lively v. 
Hirschfeld, 440 F.2d 631, 633 (C.A. 10, 1971). 


7Quinn and Company, Inc. v. S.E.C., 452 F.2d 943, 
946-947 (C.A. 10, 1971), cert. denied, 406 U.S. 957 
(1972). 
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Corporation, registrant was a wholly-owned 
subsidiary of GEBCO. During most of the relevant 
period, Edward Boyer was GEBCO’s president, and 
Geswaldo, vice president.* GEBCO also owned all of 
the stock of Plaza Development Corporation, 
Creative Development Corporation and Fidelity. 
Plaza was the general partner and 49% owner of 
Meadowlands Inn Limited Partnership, which held a 
long-term lease on certain Pennsylvania land and 
owned a Hilton Inn motor hotel situated thereon 
which Creative operated.‘ Initially, Fidelity was inthe 
business of making high interest loans to finance 
policyholders’ payments of insurance premiums. 
However, after September 1975, it served largely as 
a conduit for making unsecured, interest-free loans 
to GEBCO, Creative and Meadowlands. In February 
1977, the GEBCO companies and Meadowlands 
filed a petition for reorganization under the 
Bankruptcy Act. 


During the period from July 1974 to October 1976, 
Geswaldo, Benson, Golling and Kohl sold customers 
Fidelity debt securities. It is undisputed that no 
registration statement under the Securities Act had 
been filed or was in effect as to those securities. And 
it is well settled that the burden of establishing an 
exception from registration requirements rests upon 
those who claim it.5 None of the respondents has met 
that burden.® 


Geswaldo does not claim that the securities were 
exempt from registration. Rather, he asserts that, 
since he knew that the securities were registered 
with the Pennsylvania Securities Commission and 
had been sold for some years prior to his own sales, 
he had no reason to question their “propriety.” 
Benson, Golling and Kohl argue that they relied on 
the representations of their superiors that the 
securities could properly be sold. We cannot accept 
these contentions. As one court has stated: 


“The purpose of the Securities Act is the 
protection of the investing public. 
Petitioners, as professionals in the securities 
business and as persons dealing closely with 
the investing public, are expected to secure 
compliance with the requirements of the Act to 
protect the public from illegal offerings. .. . 
Brokers and securities salesmen are under a 
duty to investigate, and a violation of that duty 
brings them within the term ‘willful’ of the 
Securities Act.”’ (Footnotes omitted.) 
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While salesmen have a lesser responsibility for 
compliance with registration requirements than 
their superiors, we have repeatedly pointed out that 
salesmen cannot absolve themselves of all 
responsibility simply by relying on senior officials of 
their firm.® 


The law judge concluded that, although registrant 
aided and abetted the violations of the individual 
respondents, the Fidelity transactions were not 
transactions of the firm. Registrant did not receive 
compensation for the transactions, did not issue 
confirmations, and did not record the transactions in 
its books. However, registrant’s president and 
salesmen sold Fidelity securities to registrant's 
customers, and used registrant’s facilities to make 
those sales. Moreover, customers of the firm were 
led to believe that they were purchasing the 
securities from registrant in the ordinary course of 
business. Under these circumstances, we think that 
the offers and sales of Fidelity securities by 
registrant’s personnel must be treated as offers and 
sales by registrant.° 


We accordingly conclude that respondents other 
than Krzywicki willfully violated Sections 5(a) and 
5(c) of the Securities Act.!° 


IV. 


The administrative law judge found that Geswaldo, 
Benson, Golling and Kohl made fraudulent 
representations to customers in connection with 
their offer and sale of Fidelity securities. The relevant 
facts are as follows. 


Each of the individual respondents recommended 
Fidelity securities to customers. Geswaldo, Benson 
and Kohl represented that the securities were a safe 
investment. Geswaldo and Golling told customers 
that the securities were backed by GEBCO’s real 
estate holdings. In connection with a sale in 
November 1975, Golling stated that Fidelity was in, 
good financial condition, and that one of its assets 
was the Hilton Inn.!! 


In the spring of 1976, Benson told one investor that 
Fidelity was “a good, substantial company” whose 
assets included the Hilton Inn, and a second investor 
that Fidelity’s securities were “guaranteed.” Kohl 
stated that a $25,000 Fidelity certificate was backed 
by the Hilton Inn property. Respondents did not 
supply customers with any specific financial 
information. 





8See Willard G. Berge, Securities Exchange Act 
Release No. 12846 (September 30, 1976), 10 SEC 
Docket 600, 602, aff'd sub nom. Feeney v. S.E.C., 
564 F.2d 260 (C.A. 8, 1977), cert. denied, 435 U.S. 
969 (1978), and cases there cited. 


Although Golling now claims that his superiors told 
him that the offering of Fidelity securities qualified 
for an intrastate exemption, he previously admitted 
that he “was not relying on any specific exemptions 
per se” when he offered and sold those securities, 
and simply relied on Boyer’ statement that 
registration was not required, although Boyer did not 
say why. The record shows that at least two of the 
respondents sold Fidelity securities to out-of-state 
residents. 


29See WCBA Investments, Inc., 43 S.E.C. 1136, 1140- 
1141 (1969); Strathmore Securities, Inc., 43 S.E.C. 
575, 587-588 (1967), affd sub nom. Strathmore 
Securities, Inc. v. S.E.C., 407 F.2d 722 (C.A.D.C., 
1969). 
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10For purposes of these provisions, willfullness does 
not require an intent to violate the law, but merely to 
commit the act which constitutes the violation. See 
Tager v. S.E.C., 344 F.2d 5, 8 (C.A. 2, 1965). 


'Golling points out that only two of his customers 
testified in these proceedings. He claims that one 
was a sophisticated investor, and that the other did 
not rely on him in making his purchase. But the fact 
that a customer is sophisticated cannot excuse 
fraudulent representations made to him. And it is 
unnecessary to show that a customer relied on such 
representations in order to establish violations of the 
antifraud provisions. Hamilton Waters & Co., Inc., 42 
S.E.C. 784, 790 (1965). 


Geswaldo asserts that he did not sell Fidelity to the 
only customer who testified as to her dealings with 
him. However, the record shows that, in September 
1974, the customer purchased Fidelity for her 
elderly mother who was “interested in safety,” and 
that the customer dealt with Geswaldo. Geswaldo 
assured the customer that an investment in Ficelity 
was Safe. 
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All of respondents’ statements were false or 
misleading. Fidelity’s securities were not backed by 
GEBCO’s holdings, and the Hilton Inn was not one of 
Fidelity’s assets. After September 1975, Fidelity did 
little more than service its debt and make 
unsecured, interest-free loans to GEBCO, Creative, 
and Meadowlands. By then, Fidelity was in severe 
financial straits.!2 For the fiscal years ended June 30, 
1975 and June 30, 1976, it suffered respective net 
losses of $78,807 and $112,076.% 


Every professional who recommends securities, 
particularly those of little known issuers, is under a 
duty to investigate in order to make sure that his 
recommendations have a reasonable basis.'* As we 
have previously pointed out: 


“Each salesman has an obligation to deal fairly 
with his customers. Hence no salesman can 
recommend an unknown or little known 
security unless he has himself seen reliable 
financial data that supply him with a 
reasonable basis for his recommendation. This 
is especially true of debt securities.’ 
(Emphasis supplied.) 


Respondents saw no financial data with respect to 
Fidelity. Thus they had no reasonable basis for 


recommending its securities, or for representing 
that the securities were a safe investment, that 
Fidelity was in good financial condition, or that 
Fidelity was “a good, substantial company.” Nor 
could be oral statements of Boyer or Geswaldo 
provide an adequate basis for the other 


representations which respondents made to 
customers.!® 


Moreover, respondents had clear indications that all 
was not well with Fidelity. As early as May 1975, 
Boyer told Geswaldo that “the present financial 
situation of the GEBCO companies [was] such that 
the only area that may be in existence next year is 
First Pittsburgh.” And, in September 1975, Boyer 
informed Geswaldo, Benson, Golling and Kohl that 
construction creditors of the Hilton Inn had agreed 
not to press for payment provided they were given 
$2,000 a week until the full $140,000 due them was 
paid. Boyer stated that, if the agreement with the 
creditors was not honored, they “would likely file suit 
and bring the entire company down.” He further 
stated that, while it appeared that the inn would be 
able to meet the weekly payments, it was imperative 
that additional capital be raised to ensure GEBCO’s 
successful future.!’ Nevertheless, respondents 
continued to recommend and sell Fidelity securities. 





22As of June 30, 1975 and June 30, 1976, Fidelity’s 
liabilities exceeded its assets. 


13Fidelity’s gross income for fiscal 1976 was only 
$4,082. As of June 30, 1976, its assets of some $1 
million consisted for the most part of interest-free 
loans receivable from GEBCO, Creative and 
Meadowlands. 


4In Hanly v. S.E.C., 415 F.2d 589 (C.A. 2, 1969), the 
Court of Appeals for the Second Circuit stated, at p. 
597: 


“In summary, the standards. are strict. [A 
salesman] cannot recommend a security unless 
there is an adequate and reasonable basis for such 
recommendation. He must disclose facts which he 
knows and those which are reasonably 
ascertainable. Bv his recommendation he implies 
that a reasonable investigation has been made and 
that his recommendation rests on the conclusions 
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based on such investigation. Where the salesman 
lacks essential information about a security, he 
should disclose this as well as the risks which arise 
from his lack of information.” 


1SWillard G. Berge, supra, 10 SEC Docket at 602. See 
also Richard C. Spangler, Inc., Securities Exchange 
Act Release No. 12104 (February 12, 1976), 8 SEC 
Docket 1257, 1264; Cortlandt Investing Corporation, 
44 S.E.C. 45, 52 (1969); Crow, Brourman & Chatkin, 
Inc., 42 S.E.C. 938, 947-948 (1966). 


16See Willard G. Berge, supra, 10 SEC Docket at 602: 
“Compliance with the antifraud provisions cannot be 
shifted entirely to a salesman’s superior.” (Emphasis 
in original.) 


7Boyer stated that he thought it necessary to put 
$40,000 immediately into the inn’s account and, 
over the next 16 months, to raise a sum at least equal 
to the monthly obligation to the construction 
creditors or $8,000 a month. 
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We accordingly conclude that registrant,}® 
Geswaldo, Benson, Golling and Kohl willfully violated 
the antifraud provisions of Section 17(a) of the 
Securities Act and Section 10(b) of the Securities 
Exchange Act and Rule 10b-5 thereunder.!? 


V. 


In September 1978, in an action brought by this 
Commission on the basis of allegations substantially 
similar to those in this case, the United States 
District Court for the Western District of 
Pennsylvania, after a trial on the merits, 
permanently enjoined respondents other than 
Krzywicki from unlawfully selling unregistered 
securities and engaging in fraudulent activities in 
connection with securities transactions. Registrant 
was also enjoined from violations of recordkeeping 
provisions.”° 





8The law judge found that registrant merely aided 
and abetted the violations of antifraud provisions by 
the individual respondents. For the reasons stated 
above with respect to the violations of registration 
provisions, we conclude that registrant was also a 
principal violator here. 


We find that respondents acted with scienter. 
Hence their violations were clearly willful. We note, _ 
however, that scienter is not necessary to establish * 
violations of Sections 17(a)(2) and 17(a)(3) of the 
Securities Act, and all of our findings of fraud are 
made under both those sections. Our findings that 
respondents also violated Section 17(a)(1) of the 
Securities Act and Section 10(b) of the Exchange Act 
and Rule 10b-5 thereunder are merely cumulative, 
and the sanctions we are imposing would be the 
same even if we had made no findings under those 
provisions and had made findings solely under 
either Section 17(a)(2) or Section 17(a)(3). We 
further note that, for purposes of the latter 
provisions, willfulnmess means no more than 
intentionally committing the act which constitutes 
the violation. See Tager v. S.E.C., 344 F.2d 5, 8 (C.A. 
2, 1965). 


20S.E.C. v. First Pittsburgh Securities Corporation, et 
al., Civil Action File No. 77-102. Krzywicki was not a 
respondent in this action. 


21See WCBA Investments, Inc., supra, 43 S.E.C. at 
1140-1141; Strathmore Securities, Inc., supra 43 
S.E.C. at 587-588. 
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Vi. 


The law judge dismissed charges that registrant, 
Geswaldo and Krzywicki failed to make required 
records reflecting transactions in Fidelity. His 
dismissal was based on his conclusion that the 
transactions in question were not effected by the 
firm. However, since we have concluded that the 
sales of Fidelity securities must be treated as sales 
by registrant, it follows that registrant was required 
to record them.*! We note that, in the above 
injunctive action, the court concluded that registrant 
violated recordkeeping provisions by failing to 
record the transactions in question. The court stated 
that registrant’s failure to keep proper books and 
records “served to shield the aforementioned 
transactions from review by the SEC or other 
regulatory agencies.” 


As previously noted, Geswaldo was president of 
registrant, and he personally effected a substantial 
number of the unrecorded sales. Krzywicki was in 
charge of registrant’s back office under Geswaldo’s 
supervision. He admits that he was responsible for 
making entries in registrant’s records but asserts 
that his responsibility was confined to “recording 
what was given to him by the salesmen.” Krzywicki 
states that, since he received no instructions from 
the salesmen with respect to transactions in Fidelity, 
he had no reason to make any entries. 


We cannot agree. Krzywicki knew that registrant’s 
president and salesmen were selling Fidelity 
certificates. Thus he had a duty to ascertain why 
these transactions were not being recorded in 
registrant’s books. In any event, Krzywicki admitted 
that the sales were not reflected in registrant’s 
records because he did not think that Fidelity’s 
certificates were securities. 


We accordingly conclude that registrant, willfully 
aided and abetted by Geswaldo and Krzywicki, 
willfully violated Section 17(a) of the Exchange Act 
and Rule 17a-3 thereunder. 


Vil. 


The administrative law judge found that registrant 
and Geswaldo charged customers excessive 
markups in the sale of various securities. In 101 
transactions effected by registrant during 1975, the 
markups ranged from 11.1% to 37.5% over the 
contemporaneous prices that registrant paid other 
dealers for the securities in question. In four of the 
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transactions, the purchases and sales were effected 
on the same day. In the remaining transactions, the 
sales took place on the following business day. The 
law judge found that registrant’s contemporaneous 
costs were reflective of prevailing market prices. 


We have repeatedly pointed out that, in the absence 
of countervailing evidence, a dealer’s 
contemporaneous cost is the best evidence of 
current market price,** a standard that has been 
accorded judicial approval.?? Respondents 
nevertheless argue that it was improper to compute 
registrant’s markups on the basis of the prices it 
paid. They assert that where, as here, most of 
registrant’s purchases did not occur onthe same day 
as its sales, registrant’s costs were not contem- 
poraneous, and thus were not indicative of current 
market price. 





22See, e.g., Charles Michael West, Securities 
Exchange Act Release No. 15454 (January 2, 1979), 
16 SEC Docket 592, 594; Gateway Stock and Bond, 
Inc., 43 S.E.C. 191, 193 (1966); Naftalin & Co., Inc., 
41 S.E.C. 823, 826-27 (1964). 


*3Barnett v. S.E.C., 319 F.2d 340, 344 (C.A. 8, 1963). 


24See DMR Securities, Inc., Securities Exchange Act 
Release No. 16322 (November 6, 1979), 18 SEC 
Docket 873, 875; Charles Michael West, supra, 16 
SEC Docket at 594. 


25See DMR Securities, Inc., supra; Charles Michael 
West, supra. 


26See Charles Michael West, supra. 


27See Naftalin & Co., Inc., supra, 41 S.E.C. at 826- 
827; Waldron & Co., Inc., Securities Exchange Act 
Release No. 12872 (October 6, 1976), 10 SEC 
Docket 663, 664; Financial Estate Planning, 
Securities Exchange Act Release No. 14984 (July 
21, 1978), 15 SEC Docket 352, 354. 


28See J. A. Winston & Co., Inc., 42 S.E.C. 62, 69 
(1964). 


29Our discussion inn. 19, supra, is also applicable to 
our findings of antifraud violations in connection 
with the unfair markups that registrant and 
Geswaldo charged customers. 
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This contention is without merit. Contemporaneous 
cost is not limited to same-day cost. It is sufficient if 
the prices paid by a dealer in actual transactions are 
“closely related in time” to its sales.** Here, 
registrant’s sales were made within one business 
day of its purchases from other dealers. In these 
circumstances, the burden was on respondents to 
establish that registrant’s costs were not 
representative of the market at the time of its sales, 
a burden respondents failed to meet. 


Respondents argue that registrant’s markups should 
be computed on the basis of the asked quotations in 
NASDAQ at the time of its sales. However, registrant 
generally purchased the securities in question at or 
around the quoted bids and sold them to retail 
customers at prices below the quoted offers. Since 
registrant was not a marketmaker inthe securities at 
issue, it is clear that the asked quotations were 
regularly subject to negotiation, and therefore not a 
reliable guide to the prevailing market price.”° 


Respondents further argue that registrant had 
positions in the securities in question, and was 
therefore entitled to a higher markup to compensate 
for the risk. But, as we have previously pointed out, a 
broker-dealer is not entitled to charge customers 
excessive markups because it is in a risk position.?” 


Finally, respondents point to the fact that the 
transactions in question involved low-priced 
securities ranging from 1-3/8 to 5-1/4 per share. 
However, at the least, markups of more than 10% are 
fraudulent even in the sale of low-priced securities 
such as these.” 


It is clear that, in 101 transactions, registrant 
charged customers unfair markups ranging from 
11.1% to 37.5%. Geswaldo was responsible for 
registrant’s pricing policies. Accordingly, we 
conclude that registrant and Geswaldo willfully 
violated Section 17(a) of the Securities Act and 
Section 10(b) of the Exchange Act and Rule 10b-5 
thereunder.° 


VII. 


Respondents other than Krzywicki argue that the 
sanctions imposed on them by the law judge are too 
severe. We cannot agree. Any professional in the 
securities business should have realized that debt 
securities cannot be recommended to customers 
without first obtaining the most basic and important 
information about the issuer—its current financial 
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situation. To have made such recommendations, 


of the investment and the good financial condition of 
the issuer without that information, were egregious 
violations. Moreover, respondents were not deterred 
from recommending Fidelity by the adverse 
information they received from Boyer. In addition, 
the registration provisions they violated contain 
basic protections for the benefit of investors. 


and to have made representations about the safety 


Registrant and Geswaldo could hardly have been 
oblivious to the fraudulent nature of markups that 
ranged as high as 37.5% above the contem- 
poraneous prices that registrant paid for the 
securities it sold to customers. 


The actions of these respondents manifest a blatant 
indifference to the obligation of fair dealing borne by 
those in the securities business. We recognize the 
serious effect of the sanctions we are imposing. Yet 
we are convinced that lesser remedies will not 
suffice. We do not seek to punish respondents, but to 
protect the public from further harm at their hands. 
On the basis of their callous disregard of the 
securities laws, there is little reason to expect that 
they will refrain from future misconduct. 


Finally, when we deal with the public interest 
requirements in a particular case, we must also 
weigh the effect of our decision on the welfare of 
investors as aclass and on standards of conduct in 
the securities business generally. If these 
proceedings are to be truly remedial, they must have 
a deterrent effect not only on the respondents before 
us but also on others who may be tempted to engage 
in similar misconduct.*° 





30See Arthur Lipper Corporation v. S.E.C., 547 F.2d 
171, 184(C.A. 2, 1976): “The purpose of such severe 
sanctions must be to demonstrate not only to 
petitioners but to others that the Commission will 
deal harshly with egregious cases.” 


31$ee Wanda O. Olds, 37 S.E.C. 23, 26-27 (1956); 
Midas Management Corporation, 40 S.E.C. 707, 709 
(1961). 


32We have fully considered all of the contentions 
raised by respondents and our staff. Their 
exceptions to the initial decision are overruled or 
sustained to the extent that they are inconsistent or 
in accord with the views expressed in this opinion. 
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As previously noted, Krzywicki was only involved in 
violations of recordkeeping requirements, and it 
appears that his record is otherwise unblemished. 
While strict compliance with those requirements is 
essential for the effective regulation of brokers and 
dealers,*! we consider that the public interest will be 
adequately served by suspending Krzywicki for 30 
days from association with any broker-dealer or 
member of the PSE or NASD. 


An appropriate order will issue.32 

By the Commission (Chairman WILLIAMS and 
Commissioners LOOMIS and EVANS); 
Commissioner FRIEDMAN not participating. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16897/June 16, 1980 


Admin. Proc. File No. 3-5435 
In the Matter of 


FIRST PITTSBURGH SECURITIES 
CORPORATION 

Centre City Tower 

7th & Smithfield Streets 

Pittsburgh, Pennsylvania 


(8-17069) 

SALVATORE F. GESWALDO 
CARL B. BENSON 
BERNARD H. GOLLING 


DONALD R. KOHL 
CHARLES KRZYWICKI 


ORDER IMPOSING REMEDIAL SANCTIONS 


On the basis of the Commission’s opinion issued this 
day, it is 


ORDERED that the registration of First Pittsburgh 
Securities Corporation as a broker and dealer be, 
and it hereby is, revoked; and it is further 


ORDERED that First Pittsburgh Securities 
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Corporation be, and it hereby is, expelled from 
membership in the National Association of 
Securities Dealers, Inc. (“NASD”); and it is further 


ORDERED that Salvatore F. Geswaldo, Carl B. 
Benson, Bernard H. Golling and Donald R. Kohl be, 
and they hereby are, barred from association with 
any broker, dealer, or member of the Philadelphia 
Stock Exchange, Inc. or the NASD; and it is further 


ORDERED that Charles Krzywicki be, and he hereby 
is, suspended from any such association for a period 
of 30 days, effective as of the opening of business on 
July 7, 1980. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16898/June 16, 1980 


Admin. Proc. File No. 3-5721 
In the Matter of the Application of 


PRINCE, LANGHEINRICH & GREER, INC. 
Salt Lake City, Utah 


and 
SPENCER B. GREER 


FRANK A. LANGHEINRICH 
WARREN M. KETCHAM 


FOR REVIEW OF DISCIPLINARY ACTION TAKEN BY 
THE NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 

OPINION OF THE COMMISSION 


REGISTERED SECURITIES ASSOCIATION—REVIEW 
OF DISCIPLINARY PROCEEDINGS 


Violations of Rules of Fair Practice 
Failure to Comply with Association’s Margin Rules 
Improper Use of Special Omnibus Account 


Inadequate Supervision 
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Where member of registered securities association 
and its treasurer failed to comply with association’s 
margin rules and, together with a salesman, 
improperly effected transactions in a special 
omnibus account for the exclusive benefit of 
customers, and president failed to exercise proper 
supervision with respect to the margin violations, 
held, association’s findings of violation sustained, 
but sanction imposed on treasurer reduced. 


APPEARANCES: 


Frank A. Langheinrich, for Prince, Langheinrich & 
Greer, Inc., Spencer B. Greer, Warren M. Ketcham, 
and pro se. 


Frank J. Wilson, Andrew McR. Barnes and C. Jean 
Ivey, for the National Association of Securities 
Dealers, Inc. 


Prince, Langheinrich & Greer, Inc. (“PLG”), a 
member of the National Association of Securities 
Dealers, Inc. (“NASD”), Spencer B. Greer and Frank 
A. Langheinrich, who during the relevant period 
were, respectively, president and treasurer of PLG, 
and Warren M. Ketcham, a former PLG salesman, 
appeal from disciplinary action taken against them 
by the NASD. The NASD found that PLG and 
Langheinrich failed to comply with margin rules and 
net capital provisions, that PLG, Langheinrich and 
Ketcham improperly executed transactions through 
a Special Omnibus Account, and that PLG and Greer 
failed to exercise proper supervision over 
Langheinrich in connection with the margin 
violations. 


The NASD censured applicants, suspended 
Langheinrich for six months from association with 
any member in a principal capacity, and fined PLG 
$1,000 and Greer $500.' On the basis of an 
independent review of the record, we make the 
following findings. 


I. 
In order to enable customers to purchase securities 


on credit, a broker-dealer is permitted to lendthem a 
certain percentage of the securities’ market price. 





1The NASD also assessed costs. 
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The remainder is the required “margin” which a 
customer must deposit, or have on deposit in his 
account. Margin requirements also apply to short 
sales by a customer.’ Regulation T, promulgated by 
the Board of Governors of the Federal Reserve 
System, prescribes the minimum margin required 
from a customer to effect a security transaction on 
credit.? 


In addition to the requirements of Regulation T, 
various self-regulatory organizations, including the 
NASD, have supplementary regulations applicable 
to customers’ margin accounts carried by a 
member.’ These regulations relate principally to two 
separate areas—the minimum dollar amount of 
equity a customer must have on deposit to effect 


securities transactions in his margin account,5 
referred to as initial margin,® and the minimum 
margin which must be maintained in the account, 
referred to as maintenance margin.’ 


The NASD’s initial margin rule provides that “[flor 
the purpose of effecting and carrying new securities 
transactions. . .[e]very margin account shall have a 
minimum equity deposit. . .of $2,000, except that 
cash need not be deposited in excess of the cost of 
any security purchased.”® The NASD found that, 
during the month of December 1976, PLG effected 
securities transactions in four customers’ margin 
accounts when those accounts lacked the requisite 
$2,000 minimum equity.? 





2A short sale is defined as “any sale of a security 
which the seller does not own or any sale which is 
consummated by the delivery of a security borrowed 
by, or for the account of, the seller.” Rule 3b-3 under 
the Securities Exchange Act. Here the broker-dealer 
is lending securities instead of money. Because of 
the risk that the market price will have risen when 
delivery is due, margin requirements typically 
require that a customer selling short keep on deposit 
a certain percentage of the current market price of 
the security, in addition to the proceeds of the short 
sale. 


3Regulation T, promulgated under Section 7 of the 
Exchange Act, also deals with a number of related 
matters, including the various types of accounts 
which a broker-dealer may carry, the time periods 
within which payment must be obtained for various 
transactions, and the types of securities that can 
serve as collateral for a loan, i.e., “marginable” 
securities. 12 C.F.R. §220. 


4Article III, Section 30, of the NASD’s Rules of Fair 
Practice prohibits a member from effecting a 
securities transaction in a customer's margin 
account in a manner contrary to the requirements 
adopted by the NASD’s Board of Governors, or 
otherwise acting in connection with such a 
transaction in a manner inconsistent with the 
Board’s requirements. NASD Manual para. 2180, p. 
2109-7. 
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‘In this context, the equity in a customer’s margin 
account is determined by ascertaining the aggregate 
current market value of all securities marginable 
under Regulation T and either subtracting the 
customer's debit balance (i.e., the amount of money 
the customer owes the broker on all transactions), or 
adding the customer's credit balance (i.e., the 
money the broker owes the customer). Where short 
sales have been made in the account, a further 
deduction is made for the current market value of 
the securities sold short. 


S6NASD Manual para. 2180A, Section 2. ° 
7NASD Manual para. 2180A, Section 4. 


8NASD Manual para. 2180A, Section 2(a). 


The NASD’s complaint originally charged violations 
of the initial margin requirements of Regulation T. 
The District Committee permitted the NASD’s staff 
to amend those allegations during the course of the 
hearings to charge that the NASD’s initial margin 
rule had been violated. Although applicants initially 
objected to the amendment, they accepted the 
Committee’s proposal allowing them to supplement 
the record with respect to the amended charges 
after the close of the District hearings. Applicants 
availed themselves of that opportunity, and did not 
review their objection before the NASD’s Board of 
Governors. We find no merit in their attempt to do so 
now. 
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Langheinrich argues that, because all of the 
transactions which created the margin deficiencies 
were completions of favorable call option spreads 
which involved no risk to PLG, no additional margin 
was required. We cannot agree. The NASD’s rule 
clearly requires a $2,000 minimum equity for all 
securities transactions effected in a margin account. 
It contains no exception for spreads, even if they 
involve little or no risk of loss. 


The record shows that securities transactions were 
effected in only three of the four accounts in 
question during the month of December. We 
accordingly affirm the NASD’s findings of violation 
by the firm and Langheinrich’® with respect to three 
customer accounts, and set aside its finding of 
violation as to the fourth. 


The NASD also found that, during December 1976, 
PLG and Langheinrich failed to make proper 
computations of the margin required to be 
maintained in five other accounts, and failed to issue 
the necessary margin calls. After PLG terminated its 





10Langheinrich was responsible for the firm’s 
compliance with margin requirements. 


Although PLG had also previously been an NASD 
member, the NASD exempts members of the CBOE, 
as well as members of other specified exchanges, 
from the NASD’s margin rules. NASD Manual para. 
2180A, Section 1. 


12An uncovered short position in call options, 
sometimes referred to as a “naked” position, arises 
when a customer sells calls for blocks of a certain 
stock but does not have a corresponding long 
position in that stock to make delivery in case the 
calls are exercised. For a given short position in a 
listed call option, the CBOE’s rules basically required 
maintenance margin of 30% of the market value of 
equivalent units of the underlying security. The 
NASD rules then in effect required one-half of the 
greater of (a) the options’ exercise price or (b) the 
market price of the underlying securities. The CBOE 
and NASD rules also provided for certain 
adjustments which are not at issue here. 


13We approved the proposed amendments on May 
11, 1977. Securities Exchange Act Release No. 
13529, 12 SEC Docket 382. 
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Chicago Board Options Exchange (‘CBOE’) 
membership in the spring of 1976, it became 
subject to the NASD’s margin rules.!! At that time, 
the margin required by the NASD for uncovered 
short positions in exchange-listed call options was 
greater than that required by the CBOE and other 
exchanges.’* But, in December 1976, Langheinrich 
was still computing margin requirements for those 
items on the basis of CBOE requirements. 


Langheinrich contends that he was misled by an 
NASD examiner into believing that he could apply 
CBOE requirements to the positions in question. He 
asserts that there is no evidence that, upon leaving 
the CBOE, PLG did not conform to NASD rules. He 
states that the NASD had proposed amendments to 
its margin rules which essentially brought them into 
line with CBOE requirements;!? that he was in doubt 
as to which set of rules to apply; and that, in 
December 1976, an NASD examiner led him to 
believe that the lower margin required by the NASD’s 
proposed amendments was sufficient. 


We cannot credit these assertions. As Langheinrich 
admits, he received a letter in July 1976 from the 
assistant director of his NASD district specifically 
advising him that, since PLG was no longer a CBOE 
member, it must compy with NASD margin rules. 
Despite that admonition and contrary to 
Langheinrich’s assertion, the record shows that PLG 
continued to apply the CBOE’s requirements. 
Indeed, Langheinrich admittedly told an NASD 
examiner, “That’s how the computer is 
programmed.” 


The NASD examiner who spoke to Langheinrich in 
December testified that he could not recall ever 
telling Langheinrich anything except “the fact that 
our rules were up for consideration to be changed 
; .’ And the NASD’s decision, to which 
Langheinrich points, merely found that 
Langheinrich “may have been confused by the 
staff's statements about the Association’s pending 
rule changes,” not that the staff misinformed or 
misled Langheinrich. 


We accordingly affirm the NASD’s findings of 
violation by the firm and Langheinrich with respect 


to margin requirements for the five accounts in 
question. 


Wl. 
The NASD found that, as of December 31, 1976, the 
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firm had a net capital deficiency. The Association’s 


net worth of both the aggregate amount of 


@:. was based on its deduction from the firm’s 





customers’ maintenance margin deficiencies, and 
the deficiencies in the $2,000 minimum equity 
required by the NASD’s initial margin rule. Our net 
capital rule, however, only requires the deduction of 
deficiencies in maintenance margin.'* And, on the 
basis of our examination of the record, we find no 
deficiency in the firm’s net capital. 


We accordingly set aside the NASD’s finding that the 
firm and Langheinrich failed to comply with net 
capital requirements. 


IV. 


From December 16 through December 20, 1976, 
PLG effected transactions for Arbeit Investment 
Group, a nominee account beneficially owned by 
Langheinrich and Ketcham. Certain Arbeit 
purchases were effected through a Special Omnibus 
Account maintained by PLG with B Co., a member of 
a national securities exchange. As required by 
Regulation T, PLG had given B Co. written notice in 
the form of an omnibus account agreement that all 
securities in the account would be carried solely for 


the accounts of individual PLG customers, and not 
for the benefit of any officer of the firm.'5 In violation 
of that agreement, PLG purchased for Arbeit over 
$19,000 worth of call options which were posted to 
and carried in the omnibus account. The NASD 
found that this use of the account not only caused 
PLG to breach its agreement, but improperly 
enabled Langheinrich and Ketcham to make their 
purchases on credit.!® 


Langheinrich and Ketcham claim that they did not 
intend to purchase Arbeit’s calls through the 
omnibus account, and that the use of that account 
was the fault of B Co. They concede that they did not 
intend to pay cash for the calls. But they state that 
they had been led to believe by a margin clerk at B 
Co. that the purchases could properly be financed 
through a “special arbitrage account,”!” and that 
they assumed that the calls they purchased would 
be posted to the PLG firm account together with their 
nearly-simultaneous short sales of the underlying 
stock as part of their arbitrage strategy.'® Ketcham 
testified that, when he placed the orders, he 
telephoned the B Co. “arbitrage desk” and, 
designating Arbeit’s transactions as arbitrage, 
requested that the purchase and sale orders be 
executed accordingly.'? 





4Rule 15c3-1(c)(2)(xii) under the Exchange Act. 


'SSection 4(b) of Regulation T permits a member of a 
national securities exchange to effect and finance 
transactions for a registered broker-dealer in a 
special omnibus account upon receipt of written 
notice that all securities therein will be carried solely 
for the account of the broker-dealer’s customers in 
accordance with the provisions of Rules 8c-1 and 
15c2-1 under the Exchange Act. Those rules define 
“customer” to exclude any officer of the broker- 
dealer or any participant in an account in which the 
officer has an interest. 


‘Applicants describe as vague the NASD’s 
allegation that their conduct “was tantamount to an 
evasion of. . .[Regulation T].” We think that the 
complaint clearly spelled out a valid charge. 


17$ection 4(d) of Regulation T permits a member of a 
national securities exchange to effect and finance 
for any customer, in a special arbitrage account, 
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bona fide arbitrage transactions, which include the 
purchase of a security exchangeable or convertible 
within 90 days into a second security together with 
an offsetting sale at or about the same time of such 
second security for the purpose of taking advantage 
of a disparity in the prices of the two securities. As 
noted below, however, the Federal Reserve Board 
has determined that call options do not qualify as 
“exchangeable or convertible” securities for 
purposes of Section 4(d). 


18 angheinrich and Ketcham sought to purchase 
calls whose exercise price was sufficiently below the 
price at which they sold the underlying securities 
short so that, at the least, the purchase price of the 
calls would be covered. 


19A5 evidence that B Co. was notified that these 
transactions were arbitrage, applicants placed order 
tickets in evidence which Ketcham had prepared for 
his own purposes. However, the tickets were never 
seen by anyone at B Co. 
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We cannot credit applicants’ assertions. There is no 
evidence that PLG had a special arbitrage account at 
B Co. Moreover, we find it difficult to believe that a 
margin clerk at that firm, which specialized in 
options transactions®°, would not have known that, 
some three years previously, the Board of Governors 
of the Federal Reserve System had determined that 
purchases of call options could not be financed 
through such an account.”! In addition, applicants 
do not claim that, in placing their orders, they 
specifically advised the B Co. order clerk that their 
purchases should be posted to a firm account rather 
than the omnibus account.2? They argued that, 
customarily, such “paired transactions” were only 
carried in a firm account and that the clerk should 
have known this. However, we agree with the NASD 
that applicants could not shift responsibility for the 
proper allocation of their orders to the clerk at the 
carrying firm. As the NASD stated: 


“In this type of relationship, the identify of the 
[individuals]. . .who are trading through the 
introducing firm are not made known to the 
corresponding firm. Inthe absence of clear and 
concise instructions regarding the essence of 
the transactions from the introducing member, 
it is not unreasonable to assume that the 
transactions would be channelled to a 
customer account by the carrying firm when 
orders are received from an introducing firm 
primarily engaged in retail activities.”° 


Moreover, the record shows that, in connection with 
applicants’ first purchase of calls through the 
omnibus account on December 16, there was no 
offsetting short sale in any PLG account at B Co. Thus 
it could hardly have been evident to the B Co. order 
clerk that the purchase was a “paired transaction” 
which should be posted to a firm account. Finally, it 
does not seem likely that the order clerk at B Co. 
would accidentally mishandle the three subsequent 
orders from Ketcham. 


We accordingly affirm the NASD’s finding that, inthe 
foregoing respects, PLG, Langheinrich and Ketcham 
failed to comply with high standards of commercial 
honor and just and equitable principles of trade.” 


V. 
The NASD found that PLG and Greer failed to 
exercise proper supervision over Langheinrich with 


respect to the margin violations. 
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Greer, PLG’s president, was admittedly concerned 
about the firm’s continued use of CBOE margin rules 
although it was no longer a CBOE member. @ 
Nevertheless, he was content to rely on 

Langheinrich’s interpretation of his conversations 
with an NASD examiner rather than seeking a 
definite resolution of that issue from the NASD. 


Under the circumstances, we affirm the NASD’s 


finding of inadequate supervision on the part of 
Greer.*5 


Vi. 


Applicants allege that in various respects they were 
denied due process. They claim that the District 
Committee panel which heard their case lacked the 
necessary expertise to understand the issues 
presented; that the full Committee had no 
opportunity to review the record; and that it was 





?0Langheinrich described B Co. as a large and @ 
“sophisticated” firm. 


2112 C.F.R. §220.126. See n. 17, supra. 


22L angheinrich testified, “I don’t know if we can 
remember whether we did that or not.” 


23The NASD found that 85 percent of PLG’s income 
was derived from retailing listed options to 
approximately 1,500 active customer accounts. 


24The NASD also found that applicants’ conduct 
violated Section 19 of the Association’s Rules of Fair 
Practice. However, on the basis of the record before 
us, we are unable to sustain that finding. 


>The NASD also found PLG responsible for deficient 
supervision in connection with the margin violations. 
However, since findings of substantive violations 
were made against the firm, it is unnecessary to find 
the firm responsible for a failure of supervision with 
respect to the same misconduct. See Management 
Financial, Inc., Securities Exchange Act Release No. 


12098 (February 11, 1976), 8 SEC Docket 1248, 
1252 n. 20. 
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improper for members of the District staff to be 


@ present during the Committee’s deliberations.?¢ 


Applicants’ contentions are without merit. The 
District panel members were chosen in accordance 
with the NASD’s By-Laws which were approved by 
this Commission as meeting the standards of 
Section 15A of the Securities Exchange Act. The 
individual applicants certified that they had read 
and understood those By-Laws when they became 
registered with the NASD.?? Moreover, applicants 
have not shown that the panel members were 
unqualified to deal with the issues in this case. The 
hearing transcript, and all exhibits thereto, were 
available to the full Committee during its 
deliberations, and applicants were not denied due 
process by the presence of NASD staff members 
during those deliberations.”® 





26Applicant also complain that the NASD improperly 
refused to provide them with the minutes of the 
Committee’s deliberations. However, applicants 
were not entitled to probe the NASD’s decision- 
making process. See, e.g., Norris & Hirschberg, Inc. 
v. S.E.C., 163 F.2d 689, 693 (C.A.D.C. 1947), cert. 
denied, 333 U.S. 867 (1948); Montrose Chemical 
Corporation of California v. Train, 491 F.2d 63, 68-71 
(C.A.D.C., 1974). 


27See Langley-Howard, Inc., 43 S.E.C. 155, 159-160 
(1966). 


28See Sumner B. Cotzin, 45 S.E.C. 575, 578-581 
(1974). Equally lacking in merit is applicants’ 
contention that the District Committee’s decision 
contains “libelous comments” about Langheinrich. 
The Committee’s remarks merely represented the 
District panel’s assessment, based on listening to 
Langheinrich’s testimony and observing his 
demeanor, of Langheinrich’s sincerity in attempting 
to comply with applicable requirements. 


29See Shultz v. S.E.C., 614 F.2d 561, 568 (C.A. 7, 
1980); R. H. Johnson & Co. v. S.E.C., 198 F.2d 690, 
695 (C.A. 2, 1952), cert. denied, 344 U.S. 855. 


3We have fully considered all of applicants’ 
contentions. They are overruled or sustained to the 
extent that they are inconsistent or in accord with the 
views expressed in this opinion. 
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In any event, applicants have not suffered any 
prejudice by reason of any alleged error on the part 
of the District Committee. Following the Committee’s 
decision, de novo findings were made both by the 
NASD’s Board of Governors and by this Commission. 
The alleged errors by the Committee did not infect 
the Board’s processes or our own.” 


Vil. 


Applicants argue that the sanctions imposed by the 
NASD are too severe. They assert, among other 
things, that they took prompt corrective action once 
the NASD notified them of the various irregularities, 
that they committed no similar violations before or 
since, that no customer was harmed, and that any 
violations were unintentional. 


Although Langheinrich’s conduct did not comport 
with the standards required of a principal in a 
broker-dealer firm, we conclude that the sanctions 
imposed on him are excessive. As noted above, we 
have set aside certain of the NASD’s findings of 
violation. In addition, the margin violations were 
limited in number, and the improper use of the 
omnibus account only extended over two business 
days. Under all the circumstances, we consider that 
censure and a 30-day suspension of Langheinrich 
from association with any NASD member in a 
principal capacity will adequately serve the public 
interest. 


As to the other applicants, we are unable to conclude 
that the relatively lenient sanctions which the NASD 
imposed are excessive or oppressive. 


An appropriate order will issue.*° 

By the Commission (Chairman WILLIAMS and 
Commissioners LOOMIS and EVANS); 
Commissioner FRIEDMAN not participating. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16898/June 16, 1980 


Admin. Proc. File No. 3-5721 


In the Matter of the Application of 
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PRINCE, LANGHEINRICH & GREER, INC. 
Salt Lake City, Utah 


and 


SPENCER B. GREER 
FRANK A. LANGHEINRICH 
WARREN M. KETCHAM 


FOR REVIEW OF DISCIPLINARY ACTION TAKEN BY 
THE NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


ORDER MODIFYING DISCIPLINARY ACTION TAKEN 
BY REGISTERED SECURITIES ASSOCIATION 


On the basis of the Commission’s opinion issued this 
day, it is 


ORDERED that the sanctions imposed by the 
National Association of Securities Dealers, Inc. 
(“NASD”) on Frank A. Langheinrich be, and they 
hereby are, reduced to censure and a 30-day 
suspension from association with any NASD 
member in a principal capacity; and it is further 


ORDERED that the sanctions imposed by the NASD 
on Prince, Langheinrich and Greer, Inc., Spencer B. 
Greer and Warren M. Ketcham, and the Association’s 
assessment of costs, be, and they hereby are, 
affirmed. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16899/June 16, 1980 


In the Matter of Application of the 
MIDWEST STOCK EXCHANGE, INC. 


FOR UNLISTED TRADING PRIVILEGES 
SECURITIES EXCHANGE ACT OF 1934 


FINDINGS AND ORDER GRANTING APPLICATION 
FOR UNLISTED TRADING PRIVILEGES 
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The Midwest Stock Exchange (“MSE”) has filed an 
application with the Commission pursuant to 
Section 12(f)(1)(B) of the Securities Exchange Act of 
1934 (“Act”) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following security which is listed on another national 
securities exchange: 


Dome Petroleum, Ltd. 
Common Stock, $2.50 Par Value (File No. 7-5543)! 


The Commission finds that approval of the MSE’s 
application for unlisted trading privileges in this 
security is consistent with the maintenance of fair 
and orderly markets and the protection of investors. 
As a national securities exchange registered with the 
Commission pursuant to Section 6 of the Act, the 
MSE is subject to the provisions of paragraph (b) of 
that section, and to the Commission’s inspection 
authority and oversight responsibility under 
Sections 17 and 19 of the Act and the rules and 
regulations thereunder. In addition, transactions in 
the subject security, regardless of the market in 
which they occur, are reported in the consolidated 
transaction reporting system contemplated by Rule 
11Aa3-1 under the Act [17 CFR 240.11Aa3-1]. The 
availability of last sale information for the subject 
security should contribute to pricing efficiency and 
to ensuring that transactions on the MSE are 
executed at prices which are reasonably related to 
those occurring in other markets. Finally the 
Commission has received no comments indicating 
that the granting of this application would not be 
consistent with the maintenance of fair and orderly 
markets and the protection of investors. The 
Commission further finds that approval of the MSE 
application will provide increased opportunities for 
competition among brokers and dealers and among 
exchange markets consistent with the purposes of 
the Act and the objectives of the national market 
system. 


ACCORDINGLY, IT IS ORDERED, pursuant to Section 
12(f)(1)(B) of the Act, that the application for 
unlisted trading privileges on the Midwest Stock 
Exchange in the above named security is hereby 
approved. 





1Notice of this application was given by publication 
in the Federal Register. 45 FR 36244 (May 29, 1980). 
The Commission has received no comments with 
respect to this application. 


Volume 20, No. 6, July 1, 1980 














For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16900/June 17, 1980 


REGULATION OF CLEARING AGENCIES 


ACTION: Announcement of Standards for the 
Registration of Clearing Agencies. 


SUMMARY: The Securities and Exchange 
Commission today announced standards to be used 
by the Division of Market Regulation in connection 
with the registration of clearing agencies. The 
standards are intended to serve as staff guidelines to 
assist clearing agencies in modifying their 
organizations, capacities and rules to comply with 
the clearing agency registration provisions of the 
Securities Exchange Act of 1934. 


EFFECTIVE DATE: June 17, 1980. 


FOR FURTHER INFORMATION CONTACT: JoAnn 
Carpenter, Esq., Division of Market Regulation, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549, (202) 272- 
2913. 


SUPPLEMENTARY INFORMATION: The 
Commission today announced standards that the 
Division of Market Regulation (the “Division”) will 
use in reviewing the organizations, capacities and 
rules of clearing agencies that currently are 
registered temporarily with the Commission and of 
clearing agencies that may apply for registration in 
the future. The Division intends to apply these 
standards in making its recommendations to the 
Commission regarding the grant or denial of 
registration. The standards announced herein are 
not Commission standards, but rather a statement of 
the views and positions of the Division regarding the 
manner in which clearing agencies should comply 
with provisions of the Securities Exchange Act of 
1934 (the “Act’”) applicable to registration. 


BACKGROUND 
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Section 17A(b) of the Act, which was added by the 
Securities Acts Amendments of 1975,! makes it 
unlawful for a clearing agency? to perform clearing 
agency functions with respect to any security (other 
than an exempted security, as defined in Section 
3(a)(12) of the Act) on December 1, 1975 and 
thereafter unless the clearing agency is registered 
with the Commission. Section 17A(b)(3) of the Act 
requires the Commission, before granting 
registration, to make a number of determinations 
with respect to a clearing agency’s organization, 
Capacity and rules.° 


On November 3, 1975, the Commission adopted 
Rule 17Ab2-1, 17 CFR §240.17Ab2-1, and related 
Form CA-1, 17 CFR §249b.200, for the registration of 
clearing agencies.’ Paragraph (c)(1) of Rule 17Ab2- 
1 provides that, if requested by an applicant, the 
Commission may grant registration for 18 months or 
such longer period as it may provide by order without 
making all of the determinations called for by 
Section 17A(b)(3). This approach to registration was 
intended to permit clearing agencies in operation at 
that time to be registered in compliance with the Act 
by December 1, 1975 upon a finding that their 
operations were safe, while affording the 
Commission sufficient time to make the other 
determinations called for by Subparagraphs (A)-(I) 
of Section 17A(b)(3). This approach to registration 
also was used for the registration of three clearing 
agencies that began operating after December 1, 
1975. 


Each of the thirteen clearing agencies currently 
registered with the Commission has been granted 
temporary registration in accordance with 





Pub. L. No. 94-29 (June 4, 1975). 


The term “clearing agency” is defined in Section 
3(a)(23) of the Act. 


3The determinations are contained in 
Subparagraphs (A) through (1) of Section 17A(b)(3) 
of the Act. 


‘Securities Exchange Act Release No. 11787 
(November 3, 1975), 40 FR 52356 (November 10, 
1975). 
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paragraph (c)(1) of Rule 17Ab2-1.° The 
Commission, by order, has extended until March 31, 
1981 the temporary registrations of the clearing 
agencies that have been in operation for more than 
18 months since the initial grant of registration. As 
required by Rule 17Ab2-1, the Commission also has 
instituted proceedings to determine whether to 
grant or deny registration at the expiration of the 
temporary registrations.® 


On June 1, 1977, the Commission published 
proposed standards for determining whether 
clearing agencies’ organizations, capacities and 
rules satisfy the Act's criteria.’ Thirteen comment 
letters were received. After reviewing those letters, 
the Commission substantially revised the proposed 
standards and republished them for public 
comment on March 6, 1978.® Fourteen letters of 
comment were received. The fourteen comment 
letters were considered and certain changes, as 
indicated in this release, were made to the revised 
proposed standards in response to some of the 
commenters’ suggestions. 


It should be noted that the standards previously were 
proposed as Commission standards. The 
Commission has decided, however, not to adopt 
Commission standards at this time, but instead to 
publish standards that the Division will use in 
evaluating clearing agencies’ organizations, 
Capacities and rules. This decision is based on the 
fact that, in connection with its review of the various 
clearing agency applications for registration, the 
Commission will be presented with a number of 
important substantive issues concerning the 
application of the relevant statutory provisions. In 
addition, this review will be the first occasion, other 
than for the temporary purposes previously noted, 
on which the Commission will apply those statutory 
provisions to particular clearing agencies. Under 
these circumstances and in view of differences in 
the operation and organization of the thirteen 
clearing agencies, the Commission has concluded 
that it would be preferable to reach judgments about 
the application of the Section 17A(b)(3) provisions 
in the context of passing upon the _ individual 
applications of the clearing agencies. 


At the same time, the Commission recognizes the 
desirability of providing guidance to the clearing 
agencies in amending their organizations, 
Capacities and rules to comply with the provisions of 
Section 17A(b)(3). The Commission has 
determined, therefore, that it would be useful for 
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clearing agencies to be apprised of the views and 
positions of the Division that will evaluate the 
clearing agencies’ organizations, capacities and 
rules and thereafter make recommendations to the 
Commission regarding the registration of such 
entities.° 


REGISTRATION STANDARDS 


In Subparagraphs (A)-(l) of Section 17A(b)(3) 
(“Subparagraphs (A)-(l)”), Congress set forth 
general criteria which clearing agencies must satisfy 
in order to be registered. Congress, however, 
reserved to the Commission the task of making the 
specific determinations as to whether the organiza- 
tions, capacities and rules of clearing agencies 
satisfy the general criteria. The standards as set 
forth in this release represent the views and positions 
of the Division concerning certain approaches which 
it believes would satisfy the criteria set forth in 





‘The Depository Trust Company, Bradford Securities 
Processing Services, Inc., Stock Clearing 
Corporation of Philadelphia, Boston Stock Exchange 
Clearing Corporation, Midwest Securities Trust 
Company, The Options Clearing Corporation, 
Midwest Clearing Corporation, Pacific Securities 
Depository Trust Company, Pacific Clearing 
Corporation, TAD Depository Corporation, New 
England Securities Depository Trust Company, 
National Securities Clearing Corporation and 
Philadelphia Depository Trust Company. 


6General background information concerning the 
temporary registrations, the extensions of the 
registrations and the institution of proceedings is 
contained in Securities Exchange Act Release Nos. 
13584 (June 1, 1977), 42 FR 30065 (June 10, 1977); 
13664 (June 23, 1977), 42 FR 33394 (June 30, 
1977); 13911 (August 31, 1977); 14531 (March 6, 
1978), 43 FR 10288 (March 10, 1978); and 16294 
(October 24, 1979). 


7See Securities Exchange Act Release No. 13584. 
®See Securities Exchange Act Release No. 14531. 
%It should be noted that the Commission retains the 
flexibility to determine that, despite compliance with 
a particular Division standard, a clearing agency 


may have to meet more stringent measures in order 
to comply with the statutory requirements. 
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Subparagraphs (A)-(l).!° If a clearing agency 
believes that the application of a particular standard 
to it is inappropriate, the clearing agency should 
submit a detailed description of (i) the reasons why 
the standard is inappropriate, (ii) the alternative 
approach suggested by the clearing agency and (iii) 
the reasons why the clearing agency believes its 
alternative approach satisfies the statutory criteria. 
The Division would then make recommendations to 
the Commission regarding the alternative approach. 


Section 17A of the Act directs the Commission to use 
its authority under the Act to facilitate the 
establishment of a national system for the prompt 
and accurate clearance and settlement of securities 
transactions (“national system”) in accordance with 
the findings in Section 17A(a)(1). In using its 
authority, the Commission is to have due regard for 
the public interest, the protection of investors, the 
safeguarding of securities and funds, and the 
maintenance of fair competition among brokers and 
dealers, clearing agencies and transfer agents. In 
general, the standards are designed to be flexible 
and therefore should provide latitude to each 
clearing agency and the Commission in 
accomplishing the objectives of the Act. 


In addition, Sections 17A(b)(3)(F) and (1) of the Act 
provide, in part, that the Commission shall not grant 
registration as a clearing agency to an applicant 
unless the Commission determines that (i) the 
applicant’s rules are designed to foster cooperation 
and coordination with persons engaged in securities 
processing and to remove impediments to and 
perfect the mechanisms of the national system and 
(ii) the applicant’s rules do not impose any burden 
on competition not necessary or appropriate in 
furtherance of the purposes of the Act. 


The remainder of this release is prefaced by an index 
which lists the caption of each standard followed by 





10Although the Subparagraph (A)-(1) determinations 
are similar in many respects to those which the 
Commission is required to make in connection with 
the registration of national securities exchanges and 
securities associations pursuant to Sections 6(b) 
and 15A(b) of the Act, the clearing agency standards 
have been formulated in light of the purposes of 
Section 17A of the Act and are intended to apply only 
to the determinations required by Section 17A(b)(3) 
of the Act. 
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its statutory basis. In the text of the release, each of 
the standards, which are italicized, is followed by a 
summary of the Division’s intended application of 
the standard. Therefore, in order to comply fully with 
the standards, the clearing agency should seek 
guidance from the explanatory material. 


|. Participation Standards—Section 17A(b)(3)(B) 


A. Statutory Background 

B. Minimum Participation Requirements 
C. Financial and Operational Requirements 
D. Clearing Agency Interfaces 

E. Other Categories of Participants 


Il. Fair Representation—Section 17A(b)(3)(C) 


A. Statutory Background 

B. Governance Procedures 

C. Notice of Proposed Rule Changes 
D. Public Directors 


Ill. Capacity to Enforce Rules and to Discipline Par- 
ticipants in Accordance with Fair Procedures— 
Sections 17A(b)(3)(A), (G) and (H) 


IV. Safeguarding of Securities and Funds and 
Prompt and Accurate Clearance and Settlement 
of Securities Transactions—Sections 17A(b) 


(3)(A) and (F) 


A. Statutory Background 
B. General Discussion 
C. Organization and Processing Capacity 
D. Audit Committee 
E. Internal Audit Department 
F. Financial Reports 
G. Internal Accounting Control Reports 
H. Securities, Funds and Data Controls 
1. Prevention 
2. Recovery 


V. Obligations to Participants—Sections 17A(b) 
(3)(A) and (F) 


A. Clearing Funds 
B. Standard of Care 


VI. Participant Charges—Section 17A(b)(3)(E) 
Vil. Equitable Allocation of Reasonable Dues, Fees 


and Other Clearing Agency Charges—Section 
17A(b)(3)(D) 
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Vill. Limitation on a Clearing Agency’s Scope of 
Regulation—Section 17A(b)(3)(F) 


IX. The National Clearance and Settlement System 
X. Other Matters 
|. Participation Standards 


The rules of a clearing agency concerning eligibility 
to become a participant should (i) provide the 
statutory categories of participants access to the 
clearing agency and its services on a basis which 
does not discriminate unnecessarily or unfairly, (ii) 
protect the clearing agency’s financia! and 
operational integrity and (iii) carry out the purposes 
of Section 17A of the Act, including facilitating the 
establishment of a national clearance and 
settlement system. 


A. Statutory Background 


Section 17A(b)(3)(B) of the Act states that a clearing 
agency shall not be registered unless tie 
Commission determines that, 


[s]ubject to the provisions of [Section 
17A(b)(4) of the Act], the rules of the clearing 
agency provide that any (i) registered broker or 
dealer, (ii) other registered clearing agency, 
(iii) registered investment company, (iv) bank, 
(v) insurance company, or (vi) other person or 
class of persons as the Commission, by rule, 
may from time to time designate as appropriate 
to the development of a national system for the 
prompt and accurate clearance and settlement 
of securities transactions may become a 
participant in such clearing agency. 


Section 17A(b)(4)(B) of the Act provides that a 
registered clearing agency may deny or condition 
the participation of any person who does not meet 
the standards of financial responsibility, operational 
Capacity, experience and competence prescribed by 
the rules of the clearing agency.'! A registered 
clearing agency also is empowered by the Act to 
examine and verify the qualifications of an applicant 
in accordance with procedures established by the 
rules of the clearing agency. This authority, however, 
must be viewed in the context of Section 
17A(b)(3)(F) of the Act, which provides, among 
other things, that the rules of a clearing agency may 
not be “designed to permit unfair discrimination in 
the admission of participants or among participants 
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in the use of the clearing agency. . .,” and Section 
17A(b)(3)(I) of the Act, which provides that the rules 
of a clearing agency may not impose any burden on 
competition not necessary or appropriate in 
furtherance of the purposes of the Act. 


Together, the Act’s provisions recognize that a 
clearing agency may discriminate among persons in 
the admission to, or the use of, the clearing agency if 
such discrimination is based on standards of 
financial responsibility, operational capability, 
experience and competence. In addition, the Act 
requires that the discriminations it sanctions must 
not be unfair. The Commission must find that 
clearing agency rules embodying any 
discriminations are in the public interest and are 
consistent with the requirements of the Act 
applicable to clearing agencies.” 


B. Minimum Participation Requirements 


The participant categories as enumerated in Section 
17A(b)(3)(B) include entities already subject to 
regulation by various federal and state authorities 
and by other self-regulatory organizations. The 
Division does not believe, however, that the 
requirements of those regulatory authorities 
necessarily qualify an applicant for participation ina 
clearing agency. The Division believes that a 
clearing agency may impose such additional or 
higher standards as it deems necessary to protect 
the clearing agency and its participants from 





The Section 17A(b)(3)(B) requirement is also 
subject to Section 17A(b)(4)(A) of the Act which 
provides that a registered clearing agency may, and 
in cases in which the Commission, by order, directs 
as appropriate in the public interest shall, deny 
participation to any person subject to a statutory 
disqualification. 


It has been suggested that the participation 
standards should provide for rejection of an 
applicant on the basis of “moral” or “character” 
grounds. The Division believes that it is neither 
necessary nor appropriate at this time to allow a 
clearing agency to reject an applicant based on 
undefined subjective terms such as “character.” 


12Sections 17A(a)(2) and 17A(b)(3)(A), (F) and (1) of 
the Act. 
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unreasonable risks.'? Of course, the Commission 
would have to determine that such standards are 
consistent with the requirements of the Act and the 
clearing agency would have the obligation to justify 
any anticompetitive effect of such standards. Any 
anticompetitive effect would be judged in light of 
such factors as the essential nature of the service; 
the number and type of potential participants denied 
access to clearance and settlement services; the 
number of entities providing comparable clearance, 
settlement and depository services; and the 
availability of correspondent arrangements to 
provide indirect access to a clearing agency’s 
services. 


C. Financial and Operational Requirements 


In response to the revised proposed standards, 
some commenters again expressed their view that 
certain categories of participants such as banks and 
insurance companies should not be required to 
comply fully with clearing agency rules establishing 
internal financial and operational safeguards such 
as clearing fund deposits. Some commenters 
disagreed with the view expressed in Securities 
Exchange Act Release No. 14531 that the risk of loss 
to a clearing agency from participant default is the 


same for all categories of participants which avail § 


themselves of similar clearing agency services. They 
expressed the belief that the risk of loss from bank 
and insurance company participants may be 
different from that of broker-dealer participants. 
Those commenters suggested that the internal 
financial and operational requirements of clearing 
agencies should be flexible so that the requirements 
applicable to such bank and insurance company 
participants may vary from the requirements 
applicable to broker-dealer participants. Those 





13The standards of financial responsibility 
applicable to each category of participant might vary 
on the basis of the historical methods of measuring 
the financial responsibility of participants in each 
category. For example, the requirements applicable 
to broker-dealer participants might be stated in 
terms of net capital as defined in Rule 15c3-1 (17 
CFR §240.15c3-1) under the Act. 


\4For example, in an interface between two clearing 
agencies which use a continuous net settlement 
system and require mark-to-the-market payments, 
the mark-to-the-market payments should be made 
to each other as appropriate. 
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commenters, however, did not present any analysis 
or evidence to support their conclusions. 


Therefore, the Division is unwilling to conclude at 
this time that the risk of a loss to a clearing agency 
resulting from default by a bank, insurance 
company or broker-dealer is different assuming 
similar clearing agency services are utilized. 
Accordingly, all participants utilizing similar 
clearing agency services, except registered clearing 
agencies for which specialized requirements are 
appropriate as discussed below, should be required 
to comply fully with the clearing agency’s internal 
financial and operational rules such as clearing fund 
deposits, mark-to-the-market payments and margin 
deposits related to the service used. 


D. Clearing Agency Interfaces 


The Division believes that a clearing agency’s 
registration in general should qualify it for 
participation in (or interface with) other registered 
clearing agencies. The Division recognizes, 
however, that the contra clearing agency has an 
interest in assuring itself that the participant 
clearing agency will be able to meet its obligations. 
For this reason, the Division has determined that 
clearing agencies may require reasonable 
assurance of another clearing agency’s ability to 
meet its obligations or the obligations of its 
participants. Any such requirement, of course, must 
be designed and administered in a manner that 
facilitates the establishment of a national clearance 
and settlement system and that does not unfairly 
discriminate among clearing agencies or 
inappropriately burden competition amang them."* 


Comment was markedly divergent concerning the 
extent to which one clearing agency that is a 
participant in another should be required to comply 
with the financial and operational requirements and 
other rules of the contra clearing agency. One 
commenter suggested that the only condition on 
interfaces should be the right of a clearing agency 
delivering securities to another clearing agency to be 
paid on the day of delivery by a certified or cashier's 
check. Some commenters urged that the participant 
clearing agency should meet all the contra agency’s 
rules; other commenters believed that clearing 
agencies should be permitted to establish 
arrangements satisfactory to themselves, and other 
commenters suggested that such arrangements 
need not be approved by the Commission. 
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Interfaces among clearing agencies are important to 
the development of a national clearance and 
settlement system composed of multiple 
autonomous clearing agencies. Differences in the 
operations of, and functions conducted by, clearing 
agencies, however, make it difficult to prescribe 
precise standards for each existing or potential 
interface. Furthermore, each clearing agency would 
appear to be well situated to propose safeguards 
necessary and appropriate to minimize its exposure 
to the particular risks presented by another clearing 
agency in an interface arrangement. The Division 
believes, therefore, that clearing agencies should be 
permitted to devise suitable arrangements in this 
area on the basis of the particular type of 
participation or interface and the applicable facts, 
but that such arrangements also should be 
submitted to the Commission for approval pursuant 
to Rule 19b-4 under the Act. This will enable the 
Commission to determine whether the specific 
arrangements meet the requirements of the Act. 


E. Other Categories of Participants 


Section 17A(b)(3)(B) of the Act enumerates the 
categories of entities entitled to participate in the 
clearing agency upon compliance with the 
requirements of such clearing agency. The section 
further provides that the Commission may from time 
to time by rule designated as appropriate to the 
development of a national clearance and settlement 
system any other persons or class of persons. As 
indicated in Securities Exchange Act Release No. 
14531, the Commission is not proposing to exercise 
that rulemaking authority to make such 
designations at this time. 


The Division believes, however, that a clearing 
agency may accept as participants specific 
categories of persons other than those enumerated 
in Section 17A(b)(3)(B) of the Act. In determining 
whether to add other specific categories of 
participants, however, a clearing agency should be 
particularly cognizant of the impact that the 
participation of those categories may have on the 
safety of the clearing agency and should provide 
safeguards to protect against that risk. 


ll. Fair Representation 


The rules of the clearing agency should (i) provide 
participants with a meaningful opportunity to be 
represented in the selection ofthe clearing agency's 
directors and the administration of its affairs and (ii) 
provide that participants shall be apprised of 
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proposed rule changes in order to facilitate their 
comment on such changes to the Commission. 


A. Statutory Background 


Section 17A(b)(3)(C) of the Act states that a clearing 
agency shall not be registered unless the 
Commission determines that 


[t]he rules of the clearing agency assure a fair 
representation of its shareholders (or 
members) and participants in the selection of 
its directors and administration of its affairs. 
(The Commission may determine that the 
representation of participants is fair if they are 
afforded a reasonable opportunity to acquire 
voting stock of the clearing agency, directly or 
indirectly, in reasonable proportion to their use 
of such clearing agency.) 


The Act does not define fair representation but 
reserves to the Commission the authority to 
determine whether the rules of the clearing agency 
give fair voice to participants, as well as to 
shareholders (or members), in the selection of 
directors and the administration of its affairs.!5 





The fair representation requirement was adopted 
verbatim from S. 249, the Senate bill that preceded 
the Securities Acts Amendments of 1975. The report 
of the Senate Committee on Banking, Housing and 
Urban Affairs to accompany S. 249 states: 


The rules of the clearing agency must assure fair 
representation of its shareholders (or members) and 
participants in the decision making process of the 
Clearing agency. .. .The reference to shareholders of 
members makes it clear that the bill establishes no 
norm as to whether clearing agencies should or 
should not be operated for profit. The bill makes no 
attempt to set up particular standards of 
representation or participation. Rather, it provides 
that the Commission must assure itself that the rules 
of the clearing agency regarding the manner in 
which decisions are made give fair voice to 
participants as well as to shareholders or members. 
Fair representation of participants may be found if 
they are afforded an opportunity to acquire voting 
stock of the clearing agency in proportion to their use 
of its facilities. 


Securities Acts Amendments of 1975, Report of the 
Senate Comm. on Banking, Housing and Urban 
Affairs to Accompany S. 249, S. Rep. 94-75, 94th 
Cong., lst Sess. 123-24 (1975). 
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B. Governance Procedures 


The Division recognizes that the owners of an 
organization (including a clearing agency) usually 
have complete voting power which includes the 
authority to select the board of directors. The Act, 
however, provides that a clearing agency must 
assure a fair representation of its shareholders (or 
members) and participants in the selection of its 
directors and the administration of its affairs. 


The clearing agencies currently in existence are 
profit making entities, user cooperatives and 
affiliates of exchanges, and the owners of clearing 
agencies generally are not identical to their 
participants. Therefore, rather than prescribing a 
single method for providing fair representation, the 
Division has determined that it will be necessary to 
evaluate each clearing agency’s procedures in this 
area on a case-by-case basis. In addition to the 
methods described in Securities Exchange Act 
Release No. 14531,'° the Division believes that a 
number of other methods could comply with the fair 
representation standard. For example, a number of 
the directors could be chosen by, and from among, 
the users. 


One commenter suggested that a for-profit clearing 
agency should not be required to allocate 
representation on its board of directors to 
participants, since the affairs of such an agency are 
governed by a board of directors responsible to its 
shareholders. The commenter observed that the 
interests of participants, whether or not they are 





16These methods include: (1) solicitation of board of 
directors nominations from all participants; (2) 
selection of candidates for election to the board of 
directors by a nominating committee which would 
be composed of, and selected by, the participants or 
representatives chosen by participants; (3) direct 
participation of participants in the election of 
directors through the allocation of voting stock to all 
participants based on their usage of the clearing 
agency; or (4) selection by participants of a slate of 
nominees for which stockholders of the clearing 
agency would be required to vote their shares. 


The Division is not suggesting, at this time, that 
quarterly financial statements be provided to 
participants, except upon request. See Section IV.F. 


18See Section IV.G. 
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shareholders, are inconsistent with the duties of 
directors of such a clearing agency, since the 
participants are interested in increasing services at 
the least cost to themselves, whereas the directors 
are interested in providing services at prices which 
will produce a fair profit to the shareholders. That 
commenter suggested that a participant advisory 
committee meeting periodically with the 
management and the board of a for-profit clearing 
agency would satisfy the requirements for fair 
representation in the governance of the affairs of a 
clearing agency. 


The Division believes that, while a participant 
advisory committee which has a meaningful 
opportunity to influence the decisions made by the 
clearing agency’s board of directors might satisfy the 
requirement regarding fair representation of 
participants in the administration of the affairs of the 
clearing agency, it does not satisfy the other 
requirement of Section 17A(b)(3)(C), i.e, fair 
representation of participants in the selection of the 
clearing agency’s directors. 


C. Notice of Proposed Rule Changes 


The Division believes that participants should have 
sufficient information concerning a clearing 
agency’s affairs to participate meaningfully in its 
administration. Accordingly, the Divisioin believes 
that clearing agencies should furnish participants 
with annual financial statements!” and an annual 
report on internal accounting control prepared by an 
independent public accountant.'* The Division also 
believes that participants should be kept adequately 
informed of clearing agencies’ proposed rule 
changes. For this reason, and for the reasons 
discussed below, the Division believes that clearing 
agencies prior to, or as soon as possible after, filing a 
proposed rule change with the Commission should 
provide participants and other registered clearing 
agencies with the text or description of the proposed 
rule change, its purpose and its effect on the clearing 
agency’s participants. 


One commenter suggested that it is not necessary to 
notify participants of proposed rule changes before 
the Commission acts upon them in the case of a 
clearing agency governed by a “user” board (i.e., a 
board consisting of participants or persons selected 
by participants) that formulates rules because the 
user board could be relied upon to represent the 
interests of their participants. Another commenter 
expressed the hope that its current practice of 
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including proposed rule changes in a monthly 
bulletin sent to all participants would comply with 
the proposed notice standards. 


The Division believes that a clearing agency’s user 
board, which represents the various interests and 
needs of the participants, may not assure that each 
interest and need will be represented because of 
limitations on the size of the board. Exposing 
proposed rule changes to participants, therefore, 
can secure the benefits of widespread comment on 
proposed clearing agency rules and assure that each 
participant has the opportunity to express its 
particular needs or concerns. 


Nevertheless, the Division does not believe that a 
clearing agency generally should be required to 
secure participant comment before filing a 
proposed rule change with the Commission. Such a 
requirement may delay the rule change process and 
may be unnecessary since participants may 
comment directly to the Commission. Clearing 
agencies, however, should incorporate in their rules 
a procedure pursuant to which participants and 
other registered clearing agencies will normally 
receive the text or a brief description of the proposed 
rule and its purpose and effect in sufficient time, in 
view of the date by which the Commission may be 
expected to act upon the filing, to permit the 
participants and other registered clearing agencies 
to comment to the Commission. While this notice 
should be provided by all clearing agencies for all 
proposed rule changes, the opportunity for prompt 
comment to the Commission generally will not be 
available if the Commission is expected to take 
accelerated action under Section 19(b) of the Act or 
if the proposed rule change will become effective 
under Section 19(b)(3)(A) or (B) of the Act. In the 
latter case, comments received during the 60 day 
period following the filing of these rule changes 
would be considered by the Commission in 
determining whether to exercise its authority to 
abrogate the rule change. 


D. Public Directors 


In Securities Exchange Act Release No. 13584 





The term “self-regulatory organization” in this 
context refers to any national securities exchange, 
registered securities association or registered 
clearing agency. See Section 3(a)(26) of the Act. 


20Securities Exchange Act Release No. 12935, 41 FR 
49091 (November 8, 1976). 
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announcing the proposed standards, the 
Commission requested comment as to whether it 
would be in the public interest to require that 
clearing agencies have one or more directors who 
would be representatives of issuers or investors and 
who would not be associated with any participant or 
self-regulatory organization. The Division does not 
believe that such a requirement is currently needed. 
A clearing agency, however, may include such a 
person or persons on its board if it wishes. 


Ill. Capacity to Enforce Rules and to Discipline 
Participants in Accordance with Fair Procedures 


A clearing agency should have (i) the organization 
and capacity to enforce compliance by its 
participants with its rules, (ii) rules providing that 
infractions of clearing agency rules will be 
appropriately disciplined and (iii) rules establishing 
fair procedures that the clearing agency will adhere 
to in processings relating to discipline, denial of 
participation, limitation of access to services and 
summary suspension. 


Section 17A(b)(3)(A) of the Act, in pertinent part, 
provides that a clearing agency shall not be 
registered unless the Commission determines that 


[the] clearing agency is so organized and has 
the capacity. . .to enforce (subject to any rule or 
order of the Commission pursuant to section 
17(d) or 19(g)(2) of this title) compliance by its 
participants with the rules of the clearing 
agency.... 


In reviewing the organization and capacity of a 
clearing agency, the Division intends to evaluate, 
among other things, its procedures for determining 
whether a participant is experiencing financial or 
operational difficulties, its arrangements for 
exchanging information with other self-regulatory 
organizations and the adequacy of its examining 
staff to enforce compliance by participants with the 
clearing agency’s rules. 


Section 17(d)(1) of the Act, among other things, 
authorizes the Commission, by rule or order, to 
relieve self-regulatory organizations’® of regulatory 
responsibilities for persons who are members of, or 
participants in, more than one self-regulatory 
organization. On October 28, 1976, the Commission 
adopted Rule 17d-2 under the Act, 17 CFR 
§240.17d-2.2 That rule allows self-regulatory 
organizations to file with the Commission for 
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approval plans allocating specified self-regulatory 
responsibilities among themselves with respect to 
members or participants which they have in 
common. Pursuant to Rule 17d-2(d), Commission 
approval of a plan relieves a_ self-regulatory 
organization of those regulatory responsibilities 
allocated by the plan to another self-regulatory 
organization. 


To date, the Commission has not declared effective 
any plan submitted by a registered clearing agency 
pursuant to Rule 17d-2, and therefore clearing 
agencies have not been relieved of their 
responsibilities to enforce compliance with their 
rules.2! Unless and until such authority is exercised 
in the future, the Division will not recommend to the 
Commission that a clearing agency be registered 
unless it has.the organization and capacity to 
determine whether its rules are being complied with 
and to discipline non-complying participants. 


The Division, however, supports the concept of 
avoiding duplication of regulatory effort wherever 
possible so long as it is consistent with the purposes 
of the Act and so long as the financial and 
operational integrity of the clearing agency and its 
participants is not endangered as a result. In this 
regard, one commenter stated that a registered 
clearing agency should be required to make its own 
determination as to whether its participants are in 
compliance with its own rules but that, in order to 
avoid unnecessary regulatory duplication, aclearing 
agency should be able to obtain financial 
information about a participant from the 
participant’s designated examining authority under 
Rule 17d-1 of the Act, 17 CFR §240.17d-1. Another 
commenter suggested that a clearing agency should 
determine compliance with any of its rules which do 
not require a visit to the participant, but that the 
designated examining authority should determine 
compliance with those rules which do require 
visitation. 


The Division believes that, subject to Commission 
approval under Rule 17d-2, 17 CFR §240.17d-2, 
clearing agencies may enter into agreements with 
other self-regulatory organizations for such other 
self-regulators to perform examination and 
surveillance activities respecting clearing agency 
participants who are also members of, or 
participants in, those self-regulatory organizations. 
Such agreements may provide for the other self- 
regulatory organization to determine compliance 
with rules which require visitation, while the 
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registered clearing agency could determine 
compliance with rules which do not require 
visitation. Any registered clearing agency may agree 
with any other self-regulatory organization to file, in 
accordance with the provisions of Section 17(d) of 
the Act and Rule 17d-2 thereunder, a plan regarding 
the performance of these responsibilities by the 
other self-regulatory organization.” The Division is 
prepared, in appropriate circumstances, to 
recommend to the Commission that registered 
clearing agencies be relieved of certain of their self- 
regulatory responsibilities if those responsibilities 
are assumed by other self-regulatory organizations. 


The requirement of Section 17A(b)(3)(A) of the Act 
concerning enforcement of clearing agency rules is 
complemented by Sections 17A(b)(3)(G) and (H) 
which require the rules of a clearing agency to 
provide that its participants shall be appropriately 
disciplined for violations of any provision of those 
rules and to provide fair procedures for disciplining 
participants, denying participation in the clearing 
agency to any person, prohibiting or limiting access 
to the clearing agency’s services and reviewing 
summary suspensions.”3 


The Act contemplates that a clearing agency may 
“appropriately” discipline its participants by 
“expulsion, suspension, limitation of activities, 
functions, and operations, fines, censure, or any 
other fitting sanction.” A clearing agency should 
have available and should employ an array of 





21To date four such plans, none of which involve 
clearing agencies, have been declared effective by 
the Commission. 


22Regardless of whether a clearing agency files a 
plan pursuant to Rule 17d-2, the Division strongly 
urges clearing agencies and other self-regulatory 
organizations to expand existing arrangements for 
exchanging relevant information with each other 
regarding a participant who belongs to more than 
one entity. 


Section 17A(b)(5)(C) sets forth the specific 
circumstances under which a clearing agency may 
summarily suspend a participant and the minimum 
procedural requirements which must be observed in 
effecting a summary suspension. 


24Section 17A(b)(3)(G) of the Act. 
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sanctions appropriate to the violations the clearing 
agency may encounter. Also, the clearing agency’s 
rules should establish the agency’s authority and 
procedures respecting interpretation of its rules and 
the bringing of charges where rule violations appear 
to have occurred, and the rules should describe the 
manner in which disciplinary authority is to be 





25T he Division believes that any plan filed jointly by a 
clearing agency with any other self-regulatory 
organization pursuant to Rule 17d-2 may provide for 
the performance of disciplinary functions by the 
other self-regulatory organization with respect to 
participants who are members of, or participants in, 
the clearing agency and the other self-regulatory 
organization. 


In connection with the imposition of final 
disciplinary sanctions, denial of participation, 
prohibition or limitation with respect to access and 
summary suspension by a registered clearing 
agency, the Act requires a registered clearing 
agency to give notice of the action to the appropriate 
regulatory agency for the clearing agency and (if 
other than the appropriate regulatory agency for the 
self-regulatory organization) the appropriate 
regulatory agency for the participant or applicant. 
The Act also provides for review of the action by the 
appropriate regulatory agency for the participant or 
applicant. See Sections 19(d), (e) and (f) of the Act 
and Rules 19d-1, 2 and 3 adopted thereunder (17 
CFR §§240.19d-1, 240.19d-2, 240.19d-3), 
Securities Exchange Act Release No. 13726 (July 7, 
1977), 42 FR 36409 (July 14, 1977). Rules 19d-1, 2 
and 3 prescribe the form and content of notices to be 
filed with the Commission by certain self-regulatory 
organizations concerning disciplinary sanctions and 
procedures for certain aggrieved parties to follow in 
obtaining stays or appeals of such actions. 


The Federal bank regulatory agencies (the Board of 
Governors of the Federal Reserve System, the 
Comptroller of the Currency and the Federal Deposit 
Insurance Corporation), which under Sections 
3(a)(34)(B) and (C) of the Act are the appropriate 
regulatory agencies for certain registered clearing 
agencies and certain clearing agency participants, 
have adopted rules similar to the Commission’s 
Rules 19d-1, 2 and 3. 
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exercised. The fair procedure requirements of 
Section 17A(b)(3)(H) of the Act mandate that a 
clearing agency's rules comply with Section 
17A(b)(5) of the Act, which outlines the procedures 


to be followed by a clearing agency in disciplining . 


participants.”6 


IV. Safeguarding of Securities and Funds and 
Prompt and Accurate Clearance and Settlement of 
Securities Transactions 


In order to assure the safeguarding of securities and 
funds and the prompt and accurate clearance and 
settlement of securities transactions, a clearing 
agency should (i) perform periodic risk assessments 
of its operations and its automatic data processing 
systems and facilities, (ii) have an audit committee 
of its board of directors composed of non- 
management directors which would select, or 
participate in the selection of, the clearing agency’s 
independent public accountant and which would 
review the nature and scope of the work to be 
performed by the independent public accountant 
and the results thereof with the independent public 
accountant, (iii) have an adequately and 
competently staffed internal audit department 
which reviews, monitors and evaluates the clearing 
agency’s system of internal accounting control, (iv) 
furnish annually to participants audited financial 
statements and furnish quarterly to participants on 
request unaudited financial statements, (v) furnish 
annually to participants an opinion report prepared 
by its independent public accountant based on a 
study and evaluation of the clearing agency’s system 
of internal accounting control for the period since 
the last such report and (vi) have detailed plans to 
assure (1) the physical safeguarding of securities 
and funds, (2) the integrity of the automatic data 
processing system and (3) the recovery under a 
variety of contingencies from loss or destruction of 
securities, funds or data. 


A. Statutory Background 


In determining whether to register a clearing agency, 
the Commission must consider whether 


[the] clearing agency is so organized and has 
the capacity to be able to facilitate the prompt 
and accurate clearance and settlement of 
securities transactions for which it is 
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responsible [and] to safeguard securities and 
funds in its custody or control or for which it is 
responsible. . . .2” 


and whether: 


[t]he rules of the clearing agency are designed 
to promote the prompt and accurate clearance 
and settlement of securities transactions [and] 
to assure the safeguarding of securities and 
funds which are in the custody or control of the 
clearing agency or for which it is responsi- 
ble. . . .78 


B. General Discussion 


As used in this discussion, the term “safeguards” 
comprises (i) the organization and capacity to 
safeguard securities and funds and clear and settle 
transactions promptly and accurately and (ii) the 
rules designed to achieve those objectives. 
Moreover, because significant segments of 
securities clearance and settlement are carried out 
and controlled through automatic data processing 
(“ADP”), the term “safeguards” also includes the 
overall management responsibility of assuring the 
integrity and accuracy of its ADP operations. 


Clearing agency safeguards should anticipate, and 
be designed to provide protection against, the 
possibility of theft, accidental or malicious 
destruction or loss of securities or funds and the 
possibility of accidental or intentional, but 
unauthorized, modification, disclosure or 
destruction of data.?9 


Although the Commission has previously evaluated 
clearing agency safeguards in connection with 
granting temporary registrations to clearing 
agencies pursuant to paragraph (c) of Rule 17Ab2-1, 
the Commission finds it appropriate in light of the 
standards that those determinations be re- 
examined during the registration proceedings. The 
ensuing discussion describes the requisite 
standards applicable to clearing agency 
safeguards.*° 


C. Organization and Processing Capacity 


Clearing agencies should be organized in a manner 
that effectively establishes operational and audit 
controls while fostering director independence. For 
example, the clearing agency’s board of directors 
must be informed by management about the 
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clearing agency’s operations. This flow of 
information is necessary in order for the board to 
discharge its oversight responsibility over 
management's performance of its on-going duties to 
assure both the operational capability and the 
integrity of the clearing agency. 


The Division believes that management, among 
other things, should perform periodic risk 
assessments of the clearing agency’s operations and 





27Section 17A(b)(3)(A) of the Act. 


28Section 17A(b)(3)(F) of the Act. 


229A number of studies of security measures in 
computer systems have been undertaken. See, e.g., 
National Bureau of Standards Special Publication 
500-19, Audit and Evaluation of Computer Security 
(October 1977) [available from Sup. of Doc. U.S. 
Government Printing Office, Washington, D.C. 
20402, Stock No. 003-003-01848-1 ($4.00)]; 
Courtney, “A Systematic Approach to Data Security,” 
National Bureau of Standards Special Publication 
404, Approaches to Privacy and Security in 
Computer Systems, 29 (September 1974) [available 
from Sup. of Doc. U.S. Government Printing Office, 
Washington, D.C. 20402, SD Cat. No. C13.10:404 
($1.45)] 


To the extent that any of the clearing agency’s 
processing or ADP functions are carried out by a 
facilities manager or “service center,” the clearing 
agency should assure itself that the facilities 
manager or “service center’ complies with all of the 
safeguards, as appropriate, set forth in the section 
on “Safeguarding of Securities and Funds and 
Prompt and Accurate Clearance and Settlement of 
Securities Transactions” and that these operations 
will be subject to examination by its independent 
public accountant, the Commission and the 
appropriate regulatory agency to the same extent as 
in the case of a clearing agency which carries out its 
own processing or ADP functions. 
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its ADP systems and facilities*! and provide the 
board or its designee, such as a board committee, 
with the risk assessment reports. Management must 
supervise the establishment, maintenance and 
updating of safeguards and report periodically tothe 
board or its designee concerning strengths and 
weaknesses in the clearing agency’s system of 
safeguards. Clearing agency management also must 
continually consider, and advise the board of 
directors of, the impact that new or expanded 
services or volume increases would have on the 
clearing agency’s processing capacity, both 


physical, including personnel, and systemic. 
D. Audit Committee 


Clearing agencies should have an audit committee? 
which either selects, or makes arecommendation to 
the board of directors of the clearing agency 
regarding the selection of, the clearing agency's 
independent public accountant.*? The audit 
committee should be composed of non- 
management directors* who will devote sufficient 
time to the work of the committee and who are 





31Risk assessment has been discussed in a number 
of publications. See, e.g., S. Reed, Automatic Data 
Processing Risk Assessment (Interim Document— 
March 1977) [prepared by the Systems Architecture 
Section, Systems and Software Division, Institute for 
Computer Sciences & Technology, National Bureau 
of Standards, Washington, D.C. 20234, available 
from the National Technical Information Service, 
Springfield, Virginia 22151 ($4.00)]; R. Courtney, 
Security Risk Assessment in Electronic Data 
Processing Systems (Revised ed. December 1975) 
[available from IBM Corporation, P.O. Box 390, 
Poughkeepsie, N.Y. 12602], reprinted in Committee 
on Government Operations, United States Senate, 
Problems Associated with Computer Technology in 
Federal Programs and Private Industry, 181 (June 
1976). 


327The Commission has long urged the formation of 
audit committees to participate in arranging 
corporate audits. See, eg., Accounting Series 
Release No. 19 (December 5, 1940), Accounting 
Series Release No. 123 (March 23, 1972), “Standing 
Audit Committees Composed of Outside Directors.” 
In addition, the desirability of audit committees has 
been formally recognized by the American Bar 
Association in its Guidebook for Corporate Directors. 


On March 9, 1977, the Board of Directors of the New 
York Stock Exchange, Inc. (“NYSE”) adopted 
Paragraph 2495H, entitled “Audit Committee 
Policy,” which is contained in the NYSE Company 
Manual. The listing policy requires issuers of 
securities to establish no later than June 30, 1978, 
and thereafter to maintain, an audit committee 
composed of directors independent of management 
as a condition to listing or continued listing of the 
issuers’ securities on the NYSE. 
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31n accordance with comments received, the 
Division believes that a publicly-held company or a 
national securities exchange should be permitted to 
choose the independent public accountant for its 
clearing agency subsidiary, provided that the 
selection, or recommendation for such selection, is 
made by an audit committee of the parent 
composed of non-management directors. The audit 
committee of the subsidiary clearing agency also 
should meet with the independent public 
accountant to review, independently of the parent 
company or exchange, the nature and scope of the 
work to be performed and the results thereof. 


In response to comments received that a parent 
audit committee could perform all the functions of 
the registered clearing agency’s audit committee, 
the Division believes that a registered clearing 
agency should have its own audit committee for the 
following reasons: The focus of the parent’s audit 
committee would not necessarily be identical to the 
focus of an audit committee of its clearing agency 
subsidiary. The parent’s audit committee also may 
not be able to devote as much time and attention to 
the operation and financial activity of the subsidiary 
clearing agency as would the clearing agency’s own 
audit committee. Finally, the use of a separate audit 
committee would strengthen the accountability of 
the clearing agency’s board of directors and that of 
its management to its participants. 


%#A director is non-management for the purpose of 
serving on a clearing agency audit committee if the 
director (i) is not associated with the clearing agency 
(other than in a user capacity), any self-regulatory 
organization or other entity affiliated with the 
clearing agency (other than in a non-management 
Capacity) or any entity which furnishes securities 
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qualified to discharge effectively the committee’s 
responsibilities.*° 


The Division believes that the audit committee 
should review the nature and scope of the work to be 
performed by the independent public accountant 
and the results thereof. There should be open and 
free-following communication between the audit 
committee and the independent public accountant 
as to the results of the work. The Division therefore 
expects that meetings will take place as often.as may 
be necessary between the clearing agency’s audit 
committee and its independent public accountant to 
accomplish these objectives. 


E. Internal Audit Department 


The clearing agency also should have an internal 
audit department which is adequately staffed with 
qualified personnel.2*° The department must 
maintain objectivity in the performance of its duties 
and should report periodically to the audit committe, 
in addition to performing its on-going 
responsibilities to management. The internal audit 
department’s degree of independence varies 


according to its ability to act independently of the 
functions being audited and of the individual(s) 
responsible for those functions. An internal audit 
department's effectiveness depends on its ability to 
act as a separate level of control in reviewing and 
evaluating the clearing agency's internal accounting 
controls during development and, thereafter, in 
studying and evaluating them and the operation of 
the entire system of internal accounting control.%” 


F. Financial Reports 


Participants who have made clearing fund 
contributions and/or have money and/or securities 
in the clearing agency’s system should receive 
timely, audited annual financial statements. 
Accordingly, a clearing agency should undertake in 
its rules to furnish to participants, within 60 days 
following the close of the clearing agency’s fiscal 
year, unconsolidated*® audited comparative 
financial statements which are prepared in 
accordance with generally accepted accounting 
principles and are covered by a report prepared by 
its independent public accountant.*? 





Footnote 34 continued 


processing services to the clearing agency and (ii) is 
free from any other relationship that, in the opinion 
of the clearing agency’s board of directors, would 
interfere with the director’s exercise of independent 
judgment. 


The Division generally believes that a clearing 
agency board member who is also an officer of an 
entity which is affiliated with the clearing agency is in 
a management-related role and should not serve on 
a clearing agency’s audit committee. The Division, 
however, agrees with a commenter who suggested 
that a director of a parent exchange or other 
affiliated entity may serve on a clearing agency’s 
audit committee provided he is not ina management 
position with respect to the parent exchange, the 
clearing agency or any other entity affiliated with the 
clearing agency. 


3A clearing agency’s audit committee may form an 
advisory committee to assist it. This committee 
could be composed of participants or other 
appropriate persons who would meet the non- 
management criteria described in footnote 34 
supra, who posses the necessary technical expertise 
and who could devote the necessary time. 
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36The Division believes that the widespread use of 
ADP by clearing agencies dictates that an internal 
audit department's staff possess, in addition to 
sufficient technical training and proficiency in 
accounting and auditing, expertise in the ADP 
application of accounting and auditing necessary to 
perform the internal audit functions. The growing 
significance of ADP operations to the internal audit 
function has received attention in a number of 
publications. See, e.g., Institute of Internal Auditors, 
Inc. (the “IIA”) research project report, Systems 
Auditability and Control (April 1977), which is 
contained in 3 volumes — Executive Report, Data 
Processing Control Practices and Data Processing 
Audit Practices Report — [available from Director of 
ADP and Research, IIA, Altamonte Springs, Florida 
32701 ($30.00)]. 


37The department should seek assurance that, in the 
development of new services or change in 
operations of the clearing agency, the accounting 
controls are adequate and appropriate under the 
circumstances. 


38See discussion infra as to those circumstances in 
which consolidated financial statements would also 
be appropriate. 


3Among other things, the financial statements 
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Securities Exchange Act Release No. 14531, which 
announced the revised proposed standards, stated 
that, to the extent that there is adequate disclosure 
in clearing agency financial statements, a separate 
statement of changes in the balance and 
composition of the clearing agency's participants’ 
fund is unnecessary. Adequate disclosure in the 
financial statements would include, although may 
not be limited to, (i) the balance of the fund and the 
breakdown of the fund balance between the various 
forms of contributions to the fund, e.g., cash and 
secured open account indebtedness, (ii) the types 
and amounts of investments made of the cash 
balance, (iii) the amounts charged to the fund during 
the year in excess of a defaulting participant’s fund 
contribution and (iv) any other charges to the fund 
during the year not directly related and chargeable 
to a specific participant’s fund contribution.” If the 
rules of the clearing agency permit it to charge either 
current earnings or the participants’ fund for losses 
incurred which are in excess of a defaulting 
participant’s clearing fund contribution, disclosure 
of this option should be made in addition to 
disclosure of any amounts charged to current 
earnings during the year. 


In deciding that annual financial statements should 
be furnished to participants within 60 days, the 
Division believed that a clearing agency’s operations 
are more analogous to that of a broker-dealer rather 
than a non-broker-dealer issuer. Therefore, the 60- 
day period applicable to broker-dealers in Rule 17a- 
5(d)(5) under the Act, 17 CFR §240.17a-5(d)(5), 
was used as a guideline. 


The Division believes a clearing agency should 
furnish to its participants separate financial 
statements, rather than financial statements 
consolidated with its parent, since unconsolidated 
statements provide the participants with specific 
information regarding the assets, liabilities and 
financial activities of the clearing agency. The 
Division agrees with commenters that in certain 
instances consolidated financial statements also 
would be meaningful to participants and should be 
provided to participants as soon as practical after, if 
not simultaneously with, the unconsolidated 
financial statements.*! 


The Division believes that it would be appropriate for 
Clearing agencies to provide in their rules that 
unaudited quarterly financial statements will be 
available to participants within 30 days following the 
close of each fiscal quarter. The quarterly financial 
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statements should, at a minimum, consist of: (i) a 
statement of financial position as of the end of the 
most recent fiscal quarter and as of the end of the 
corresponding period of the preceding fiscal year; 
(ii) a statement of changes in financiai position for 
the period between the end of the last fiscal year and 
the end of the most recent fiscal quarter and for the 
corresponding period of the preceding fiscal year; 
and (iii) a statement of results of operations, which 
may be condensed, for the most recent fiscal quarter 
and for the period between the end of the last fiscal 
year and the end of the most recent fiscal quarter 
and for corresponding periods of the preceding 
fiscal year. 


The Division believes that quarterly financial 
statements should be made availabie on as timely a 
basis as practicable. Currently, registered broker- 
dealers are required to file financial data within 17 
business days of the end of each calendar quarter’: 
the Division believes that it is reasonable to expect 
clearing agencies to have their financial data 
available within 30 days of the end of each calendar 
quarter. Because participants have clearing fund 
deposits, cash and securities in the clearing agency 
system, the Division believes that a clearing agency, 
at a minimum, should advise its participants when 





Footnote 39 continued 


should disclose “clearing system balances and 
positions.” This phrase is meant to refer to both the 
long valued positions (participants’ rights to receive 
securities from the system against payment) and 
short valued positions (participants’ obligations to 
deliver securities to the system against payment) in 
a continuous net settlement system. For purposes of 
the financial statements, long and short values 
should be stated separately, rather than netted. 


4°See Clearing Fund discussion infra. 


“IFor example, consolidated statements of a parent 
company and subsidiary clearing agency would be 
meaningful if the subsidiary entity’s assets could be 
reached for satisfying the parent's creditors or if the 
subsidiary’s creditors could attach any of the 
parent's assets. 


“Rule 17a-5(a)(2)(ii) and (iii) under the Act, 17 CFR 
§240.17a-5(a)(2)(ii) and (iii). 


Volume 20, No. 6, July 1, 1980 





© 


) © 





quarterly statements are available and that they will 
be furnished on request. 


in the opinion of the Division, information disclosed 
in financial statements is essential to the ability of a 
clearing agency’s board of directors and participants 
to remain apprised of the clearing agency’s financial 
condition and the adequacy and accuracy of its 
records. The availability of financial statements also 
will assist the Commission and the other appropriate 
regulatory agencies* in the discharge of their 
regulatory responsibilities with respect to clearing 
agencies. 


in contrast to a commenter’s suggestion, the 
Division believes that the 60 and 30 day time frames 
for annual and quarterly financial statements should 
apply in the case of a clearing agency subsidiary of a 
publicly-held company which is not required to file 
with the Commission its annual and quarterly parent 
and subsidiary consolidated financial statements 
until 90 and 45 days after the end of the respective 
periods. 


The Division believes that the 60 and 30 day time 
frames should apply to all clearing agencies for the 
following reasons: First, clearing agencies balance 
their operations on a daily basis and therefore 
should have readily available the information 
necessary to file their financial reports within the 60 
and 30 day time frames. Second, a clearing agency’s 
operations are more analogous to those of a broker- 
dealer than to those of an issuer. Broker-dealers are 
required to file annual and quarterly reports withthe 
Commission within 60 and 17 (business) days, 
respectively. Finally, and most importantly, 
securities professionals and institutional investors 
are expanding their use of clearing agencies. This 
expanded use has resulted in a concentration of 
participants’ assets in clearing agencies, as well as 


in an increase in the number of transactions 
processed through the facilities of clearing 
agencies. Accordingly, we believe clearing agency 
participants should be apprised at an early date of 
the financial status of the clearing agency in which 
they participate. 


The Division notes that a publicly-held corporation 
with a clearing agency subsidiary raised the concern 
that the release of the clearing agency's financial 
information to the clearing agency’s participants 
prior to the filing of the parent corporation’s financial 
information with the Commission could create 
questions under Rule 10b-5, 17 CFR §240.10b-5, of 
the Act. The Division notes that the responsibility for 
not violating Rule 10b-5 under the Act lies with the 
registrant. Consequently, the registrant should take 
whatever steps are necessary to ensure that it is not 
violating Rule 10b-5. 


G. Internal Accounting Control Reports 


“The Division believes that the establishment and 


maintenance of an adequate system of internal 
accounting control is critical to the security and 
accuracy of clearing agency operations. The 
American Institute of Certified Public Accountants 
(AICPA) defines accounting control as comprising 
“the plan of organization and the procedures and 
records that are concerned with the safeguarding of 
assets and the reliability of financial records... .”%4 
The Division believes that in a clearing agency the 
safeguarding of participants’ securities and funds 
moving through or held by the clearing agency and 
the reliability of related records are primary 
objectives of a system of internal accounting control. 


The Division presumes that the objectives of internal 
accounting control will be viewed by a clearing 
agency’s directors as a fundamental aspect of 
management's responsibilities.“© As part of the 





“3S ee Section 3(a)(34)(B) of the Act for a definition of 
“appropriate regulatory agency” for a clearing 
agency. 


44A1CPA Professional Standards, AU Section 320.28. 


“The AICPA’s expression of the objectives of 
accounting control was incorporated almost 
verbatim into The Foreign Corrupt Practices Act of 
1977. Title | of The Foreign Corrupt Practices Act 
(Pub. Law No. 95-213, December 19, 1977) addeda 
new Section 13(b)(2) to the Securities Exchange Act 
of 1934. This new section requires every issuer that 
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has a class of securities registered pursuant to 
Section 12 of the Act and every issuer that is 
required to file reports pursuant to Section 15(d) of 
the Act to devise and maintain a system of internal 
accounting controls sufficient to provide reasonable 
assurance that 


(i) transactions are executed in accordance with 
management's general or specific authorization; 


(ii) transactions are recorded as necessary: (a) to 
permit preparation of financial statements in 
conformity with generally accepted accounting 
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exercise of its responsibilities, the clearing agency’s 
board of directors should obtain annually an opinion 
report on the clearing agency's system of internal 
accounting control. This report, in addition to 
providing an essential tool for a clearing agency's 
management and board of directors, will assist the 
Commission and other appropriate regulatory 
agencies. The report should be prepared by an 
independent public accountant and should be 
based on a study,” including a review of the system 
and tests of compliance, and an evaluation which 
was made for the purpose of reporting on the entity's 
overall system of internal accounting control.*’ 


At a minimum, the scope of the study and evaluation 
shall be sufficient to provide reasonable assurance 


that any material weakness existing during the 
period would be discovered. The accountant'’s report 
shall describe any material weaknesses discovered 
and any corrective action taken or proposed to be 
taken. 


For purposes of this report, a material weakness is a 
condition for which the auditor believes that the 
prescribed procedures (or lack thereof) or the 
degree of compliance with them does not provide 
reasonable assurance® that errors or irregularities 
in amounts that would materially affect the clearing 
agency or other clearing agencies would be 
prevented, or detected*? within a timely period by 
employees in the normal course of performing their 
assigned functions.°° 





Footnote 45 continued 


principles or other applicable criteria; and (b) to 
maintain accountability for assets; 


(iii) access to assets is permitted only in accordance 
with management's authorization; and 


(iv) the recorded accountability for assets is 
compared with existing assets at reasonable 
intervals and appropriate action is taken with 
respect to any difference. 


“eT he purpose and scope of this study and evaluation 
would be broader than that normally made in an 
examination of financial statements performed in 
accordance with generally accepted auditing 
standards. 


‘7The Auditing Standards Board of the AICPA has 
issued, for comment, a proposed SAS on “Reporting 
on Internal Accounting Control.” This statement, if 
adopted, would accomplish much in providing 
guidance in the performance of this type of study 
and evaluation. The scope set forth infra is broader, 
however, than in the proposed statement in that it 
covers the entire period being studied and 
evaluated. 


“8The concept of reasonable, as opposed to absolute, 
assurance recognizes that it is not in the interest of 
the entity involved for the cost of internal accounting 
control to exceed the benefit thereof. Such benefits, 
and in many cases such costs, are not likely to be 
precisely quantifiable. Therefore, many decisions on 
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reasonable assurance will necessarily depend in 
part on estimates and judgments which are 
reasonable under the circumstances. 


“9In any system, errors or irregularities may occur in 
isolated instances which either individually or in the 
aggregate may be material. Detection of these 
isolated instances is important to a system of 
internal accounting control. Further, if such errors or 
irregularities occur more frequently than in isolated 
instances, consideration should be given to whether 
the system has a material weakness and needs to be 
improved. 


5°AS examples of particular areas of concern, a 
material weakness in internal accounting control in 
a clearing agency includes, among other things, any 
condition individually, or taken as a whole, which 
could reasonably be expected to (i) inhibit aclearing 
agency from promptly and accurately completing 
securities transactions or promptly discharging its 
responsibilities to its participants, other clearing 
agencies, debtors or creditors, (ii) result in material 
financial loss to the clearing agency or other clearing 
agencies, (iii) result in a material charge to the 
clearing agency participants’ fund resulting from 
other than the default of a participant, (iv) result in 
material misstatements in the clearing agency's 
financial statements, or (v) result in inaccurate 
books and records maintained by the clearing 
agency, to an extent that could reasonably be 
expected to result in the conditions described in (i)- 
(iv) above. The foregoing examples are not intended 
to be comprehensive in scope or exhaustive in 
treatment but only illustrative. 
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The Division believes that the annual report on 
internal accounting control should be furnished to 
all participants promptly after it becomes available 
to the clearing agency and in any event not later than 
60 days after the period covered by the report.*! The 
report will apprise the participants of any material 
weaknesses in the system and whether prompt 
corrective action was taken or is proposed to be 
taken. The availability to participants of the 
information in a report of the scope described above 
is important because clearing agencies are an 
integral component in a national system for the 
clearance and settlement of securities transactions, 
and the Division believes that an audit of the scope 
described above will be important in assessing the 
safety and integrity of clearing agency operations. 
The Division also believes that an audit of this scope 
will promote confidence and increased participation 
in the national clearance and settlement system. 


H. Securities, Funds and Data Controls 


Based on the Division’s experience, it is useful to 
analyze safeguards in terms of the two principal 
objectives: (i) prevention of loss assured by 
adequate internal accounting control including data 
and software integrity, and physical security 
including data and software integrity, and physical 
security including organizational structure, 
procedures and physical safeguards and (ii) 
recovery of funds, securities, data and operational 
capacity. Contingency planning and insurance are 
both useful in achieving the recovery objective. 


1. Prevention 


The securities industry has had substantial 
experience with security measures for the 
safeguarding of securities and funds in vaults, in 
funds handling areas and in-transit. In the area of 
ADP operations, experience with necessary 
components of security is less extensive.®** While the 
Division recognizes the need for flexibility in the 
design and implementation of security systems, ona 
more general level the Division expects each 
clearing agency’s plan for security to include such 
traditional measures as: (i) access control on-site, 
off-site and in-transit; (ii) written procedures 
detailing steps involved in handling funds and 
securities; (iii) maintenance of an orderly and 
secure working environment and (iv) early warning 
systems and procedures responsive to fire, natural 
disasters and intrusion. 
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The application of conventional preventive 
measures to ADP operations should be augmented 
by measures designed to assure software integrity, 
such as stringent quality assurance procedures 
(including pre-implementation review and testing of 
new applications, operating systems and 
components), full documentation of systems design 
and modifications, requirements for executive 
approval to modify or update software and periodic 
post-implementation systems testing to determine 
(i) conformity to latest system design specifications, 
(ii) data accuracy and (iii) the adequacy of 
accounting controls. In addition, the accuracy of 
data files should be verified periodically. 


The Division believes that these preventive 
measures are appropriate as minimum guidelines 
for clearing agencies to follow in establishing 
comprehensive preventive safeguards for securities 
and funds. 


2. Recovery 


The recovery objective of securities, funds and data 
controls, in the Division’s opinion, calls for a written 
cotingency plan, which at a minimum covers (i) 
preparation for contingencies through such devices 
as appropriate remote and on-site hardware back-up 
and periodic duplication and off-site storage of data 
files; (ii) off-site storage of up-to-date, duplicative 
software, files and critical forms and supplies 
needed for processing operations; (iii) immediate 
availability of software modifications, detailed 





51The study and evaluation may be made separate 
from the annual examination of the clearing 
agency’s financial statements or may be an 
extension thereof, provided the scope of the study 
and evaluation conforms with that set forth above. 
See also footnote 46 supra. The report may be issued 
on any predetermined annual basis which the 
clearing agency may select. 


See, e.g., the discussion of ADP physical security 
contained in the National Bureau of Standards 
Federal Information Processing Standards 
Publication 31, Guidelines for Automatic Data 
Processing, Physical Security and Risk 
Management, June 1974, [available from National 
Technical Information Service, 5285 Port Royal 
Road, Springfield, Virginia 22161 ($3.50)]. 
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procedures, organizational charts, job descriptions 
and personnel for the conduct of operations under a 
variety of possible contingencies; and (iv) 
emergency mechanisms for establishing and 
maintaining communications with participants and 
other entities involved in the national clearance and 
settlement system. Contingency plans should be 
tested periodically to assure their effectiveness and 
adequacy. 


The recovery component of clearing agency 
safeguards should include adequate insurance 
coverage, and the clearing agency management and 
board of directors should periodically review the 
kinds of risks involved in its business and the types 
and amounts of insurance coverage available. There 
should be adequate insurance in both coverage and 
amount for both the clearing agency’s operations 
and the operations of any sub-custodian, delivery 
service or other agent used by the clearing agency. 


V. Obligations to Participants 


A clearing agency should have a clearing fund which 
(i) is composed of contributions based on a formula 
applicable to all users, (ii) is in cash or highly liquid 
securities and (iii) is limited in the purposes for 
which it may be used. 


Sincé the clearing agency is an important 
component of the national system for the clearance 
and settlement of securities transactions, it should 
be held to a uniform standard in its obligations to 
participants. Accordingly, a clearing agency is 
responsible for delivering securities in its custody to, 
or as directed by, the participants for whom such 
securities are held. 


A. Clearing Funds 


The Division believes that it is appropriate for a 





53See also discussion supra and footnote 31 supra 
with regard to analysis of risks. 


“The terms “clearing fund” and “participants’ fund” 
are used interchangeably in this release. 


If the clearing fund deposit of a particular 
participant is charged as a result of a clearing loss 
solely attributable to that participant, the clearing 
agency’s rules should provide that the participant 
must promptly replenish the deficiency in its 
clearing fund deposit. 
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clearing agency to establish by rule an appropriate 
level of clearing fund contributions based, among 
other things, on its assessment of the risks to which it 
is subject.** Contributions to the clearing fund 
should be based on a formula which applies to all 
users on a uniform, non-discriminatory basis. The 
forms of contributions should be in cash or open 
account indebtedness secured by United States 
Government obligations, highly rated municipal 
bonds or such other investments as the rules of the 
clearing agency may provide which assure safety 
and liquidity. 


Because contributions to clearing funds protect 
clearing agencies against specified contingencies 
and are returned when participants withdraw from 
clearing agencies, the rules of clearing agencies 
should limit the use that they may make of clearing 
fund contributions. A clearing agency should not use 
the fund in a manner that exposes it to unreasonable 
risks. Therefore, the rules of the clearing agency 
should limit the investments which it can make with 
the cash portion of its clearing fund to United States 
government obligations or any other investments 
which provide safety and liquidity of the principal 
invested. In summary, the cash portion of the fund 
should be invested in light of the clearing agency's 
fiduciary responsibilities and as provided for in the 
rules of the clearing agency. 


Except as discussed below, the rules of the clearing 
agency should limit the purposes for which the 
clearing fund may be used to protecting participants 
and the clearing agency (i) from the defaults of 
participants and (ii) from clearing agency losses (not 
including day-to-day operating expenses) such as 
losses of securities not covered by insurance or 
other resources of the clearing agency. In addition, 
whenever the clearing fund is charged for any reason 
other than to satisfy a clearing loss attributable to a 
participant solely from that participant’s clearing 
fund deposit®®, each participant should promptly be 
given notice of both the amount of, and the reasons 
for, the charge. The amount should be promptly 
assessed pro rata against each participant who must 
thereafter make good the charge against its clearing 
fund deposit. 


With respect to further assessing a clearing agency 
participant to cover losses other than losses solely 
attributable to the participant, the Division believes 
that a clearing agency’s rules should provide for a 
maximum assessment which is fixed by the clearing 
agency’s rules in order that, at any given time, a 
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participant can ascertain its maximum potential 
liability. These limitations must be determined in 
light of factors such as the clearing agency’s risks in 
its operations and the size of its clearing fund. 


Some commenters did not endorse the proposed 
standard that would limit the use of clearing funds to 
covering participants’ defaults and other losses 
resulting from clearing agency operations (not 
including day-to-day operating expenses). One 
commenter stated that clearing funds should be 
available when needed to supply operating funds for 
the clearing agency when, for example, a necessary 
fee increase could not be implemented in time to 
make up for a sudden decrease in revenues 
resulting from lower securities volume. It was argued 
that clearing agencies should not have to go out of 
business in that case or other cases such as a 
temporary delay in payment of funds by a participant 
resulting from circumstances beyond its control. 
One commenter maintained that, so long as the 
funds are properly protected, they should be 
available for use for certain purposes that facilitate 
the process of clearing. 


The Division appreciates a clearing agency’s 
possible need for temporary applications of a 
clearing fund in limited amounts to meet 
unexpected and unusual requirements for funds. 
The regular or substantial use of a clearing fund for 
such purposes, however, would be inappropriate. 
The Division believes that the rules of the clearing 
agency may permit the clearing agency to use a 
small percentage of the clearing fund for a short 
period of time to cover unexpected and unusual 
requirements for funds.** If any such monies are not 
returned expeditiously to the clearing fund, the 
clearing fund should be charged and the 
participants should make good the charge against 
their clearing fund deposits. 


As to the forms of securities which may secure an 
open-account indebtedness to a participants’ fund, 
some commenters suggested that letters of credit 
should be allowed. The Division believes that it is not 
necessary at this time to determine whether letters 
of credit may be permissible or appropriate to 
secure a participant’s open-account indebtedness 
to a clearing agency. Such determinations are 
possible upon a specific application in the form of a 
proposed rule change pursuant to Rule 19b-4 under 
the Act, 17 CFR §240.19b-4, that includes a 
complete description of the kinds of letters of credit 
and the relationship of their issuers to the 
participants and an explanation of how the letters of 
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credit and any conditions attached to their use as 
security for open-account indebtedness are 
consistent with the safeguarding of funds and 
securities and the protection of investors. 


B. Standard of Care 


The Division believes that the rules of every clearing 
agency should provide that, except for securities 
delivered through the clearing agency to a 
participant for which the participant has not made 
payment to the clearing agency, or securities 
pledged by a participant through the clearing 
agency, the clearing agency must promptly deliver 
securities in its custody or control to, or as directed 
by, the participant for whom they are held. The 
Division believes that a clearing agency should 
assure that any sub-custodian holding the clearing 
agency’s securities would deliver the securities to, or 
as directed by, the clearing agency and otherwise 
would have the financial and operational capability 
to perform its functions. However, neither a clearing 
agency nor its sub-custodian would be required to 
deliver securities in contravention of any notice of 
levy, seizure, or similar notice, or order or judgment, 
issued or directed by a governmental agency or 
court, or officer thereof, having jurisdiction over 
such clearing agency or sub-custodian, which on its 
face affects the securities held for the clearing 
agency’s participants or, in the case of a sub- 
custodian, for the clearing agency.®*’ 


The rules of a clearing agency should also provide 
that it is liable to a participant for the failure to deliver 
the participant’s securities resulting from: (i) the 





56The Division believes that there may be legitimate 
purposes for which a clearing fund may be utilized 
for a longer period of time so long as (i) the funds are 
properly protected, (ii) the funds are utilized to 
facilitate the process of clearance and settlement 
and (iii) the participants and the Commission 
specifically approve such use during the registration 
proceedings. 


57The clearing agency’s organization, capacity, rules, 
procedures and agreements should be designed 
and implemented so that broker-dealers can comply 
with applicable requirements under the federal 
securities laws such as Rules 8c-1, 15c2-1 and 
15c3-3 under the Act, 17 CFR §240.8c-1, 17 CFR 
§240.15c2-1, and 17 CFR §240.15c3-3. 
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negligence or misconduct of the clearing agency, 
the clearing agency’s sub-custodian or agent, or any 
of their respective agents or employees; (ii) the 
placement, on fully-paid-for participant’s securities 
held by the clearing agency, of any lien, claim, right, 
or charge of any kind in favor of the clearing agency, 
the clearing agency’s sub-custodian or agent or any 
person claiming through any one or more of them; 
(iii) larceny; (iv) mysterious disappearance or (v) 
any other cause for which the clearing agency has 
assumed responsibility. 


A number of commenters stated that the clearing 
agency's liability would be higher under this 
proposal than under the common law standard of a 
bailee for hire. One of the commenters believed that 
the standard of care currently applicable was that of 
a bailee for hire and noted that clearing agency 
participants had not suffered losses under that 
standard. 


The Division is of the view that clearing agencies 
should undertake to perform their obligations with a 
high degree of care. The clearing agencies 
registered with the Commission are essential to 
Congressional policy which includes a national 
clearance and settlement system for securities and 
the encouragement of broad scale participant 
therein by securities professionals so as to reduce 
the physical movement of securities certificates. 
Such broad scale participation will result in the 
concentration of securities in a limited number of 
entities. Since a loss of securities by just one entity 
could have a significant effect on its participants 
suffering the loss, the clearing agency should 
perform its obligations with a high degree of care. In 
case of loss, the clearing agency, rather than the 
participants whose securities are missing or lost, 
should bear the loss. Pursuant to the rules of most 
clearing agencies, if the clearing agency is liable for 
a loss not covered by insurance, the loss may be 
spread among all the participants via charges 
against the participants’ fund on a pro rata basis. 


Another factor that favors a high uniform standard of 
care is the possible difference among state laws 
governing the liability of a bailee for hire or other 
forms of bailment. Clearing agencies currently are 
located in five states, and a much larger number of 
states may have some jurisdictional nexus. Clearing 
agency participants may deal with one or more 
clearing agencies, in circumstances in which the 
standard of liability changes as their securities move 
through various clearing agencies. 
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In view of these circumstances, the Division believes 
it is necessary and appropriate that clearing 
agencies assume the standard of liability for the 
delivery and return of participant securities as set 
forth in the first two paragraphs of this section. This 
standard should be reflected in the rules of the 
clearing agency. 


Vl. Participant Charges 


Section 17A(b)(3)(E) of the Act requires a 
determination that 


[t]he rules of the clearing agency do not impose 
any schedule of prices, or fix rates or other fees, 
for services rendered by its participants. 


This provision precludes a clearing agency from 
imposing schedules of prices or fixing minimum 
rates or charges for services which its participants 
render to others. The Division believes that no 
further guidance regarding compliance with this 
provision is necessary at this time. 


Vil. Equitable Allocation of Reasonable Dues, Fees 
and Other Clearing Agency Charges 


Section 17A(b)(3)(D) of the Act 
determination that 


requires a 


[t]he rules of the clearing agency provide for 
the equitable allocation of reasonable dues, 
fees, and other charges among its participants. 


With respect to fee schedules in general, as 
indicated in Securities Exchange Act Release No. 
14531, the Commission has a duty to ensure that 
fees charged by clearing agencies are reasonable 
and are allocated among participants on an 
equitable basis. In addition, rules providing for dues, 
fees or other charges must be designed to meet the 
other objectives of Section 17A(b)(3) of the Act.%* 
The Division anticipates that in instances of 
significant fee change proposals a clearing agency 
will apprise its participants of such proposals and 
the underlying reasons therefor and that 
participants will be allowed to give their views to the 
clearing agency regarding the determinations 
affecting fees prior to the filing of the proposals 
pursuant to Rule 19b-4 under the Act. 





588The matter of fees charged by a clearing agency to 
an interfacing or participant clearing agency will be 
considered in a separate proceeding. 
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Vill. Limitation on a Clearing Agency's Scope of 
Regulation 


Section 17A(b)(3)(F) of the Act provides that the 
rules of the clearing agency must not be designed “to 
regulate by virtue of any authority conferred by [the 
Act] matters not related to the purposes of [Section 
17A of the Act] or the administration of the clearing 
agency.” In connection with the registration of 
clearing agencies, the Division intends to review all 
clearing agency rules to assure that they are in 
accord with the foregoing objective. 


IX. The National Clearance and Settlement System 


The standards in this release must be viewed in the 
context of the Commission’s responsibilities, among 
other things, to facilitate the establishment of a 
national market system and a national clearing 
system and to use its authority to end the physical 
movement of certificates in connection with 
settlements among broker-dealers.5? The 
Commission intends to facilitate the development of 
a national system by using its authority, if and when 
deemed appropriate, to, among other things, (i) 
increase the number of securities eligible for the 
national clearance and settlement system, (ii) 
encourage institutional and broker-dealer 
settlement of their transactions in a clearing agency 
environment and (iii) facilitate interfaces between 
clearing agencies in a national clearance and 
settlement system. 


In proposing the revised standards (Securities 
Exchange Act Release No. 14531), the Commission 
stated: 


It is possible that accomplishment of the 
Commission’s responsibilities may be 
impeded if a dominant entity or entities has an 
access or other requirement which prevents 
potential participants from using the entity's 
[or entities’] facilities. Some commenters 
suggested that dominant entities should be 
subject to different standards from those 
applied to other clearing agencies. The 
Commission requests comments on whether, 
and how, the standards for a dominant entity or 
entities should differ from the standards 
applied to other entities. 


In response to that inquiry, certain commenters 
suggested that the registration standards be uniform 


) e for all registered clearing agencies, while other 
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commenters urged that there are valid 
considerations and real differences between large 
and small clearing agencies which should be 
reflected in the standards. The Division recognizes 
the differences in size and operations that exist 
among clearing agencies but has determined that 
the general or broad policy objectives of the 
standards should be initially formulated on a 
uniform basis for all clearing agencies. 


lf a clearing agency believes that its organization, 
Capacity and rules provide appropriate alternatives 
to the standards, the clearing agency should 
describe such alternatives in a separate 
statement(s) accompanying its Form CA-1 
application. Of course, the alternatives must be 
designed to assure the achievement of the 
objectives of the Act. 


As an alternative, the clearing agency may wish to 
request an exemption from any of the statutory 
criteria listed in Section 17A(b)(3) of the Act. In such 
case, the request for exemption may not be granted 
by the Commission unless, as provided in Section 
17A(b)(1) under the Act, 


the Commission finds that such exemption is 
consistent with the public interest, the 
protection of investors, and the purposes of this 
section, including the prompt and accurate 
clearance and settlement of securities 
transactions and the safeguarding of securities 
and funds. 


X. Other Matters 


A number of specific matters have been raised by 
individual clearing agencies which are not 
addressed in this Release but will be handled with 
ach clearing agency on a case-by-case basis. 


* * * 





59See Section 17A(e) of the Act. 


6°See infra for a description of the information which 
must be submitted in connection with the proposed 
alternative. 
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In order to facilitate the registration of clearing 
agencies, the Commission requests that by October 
31, 1980, each registrant submit a new Form CA-1 
which includes, among other things, a complete set 
of the registrant’s current rules®! as defined in 
Section 3(a)(27) and Rule 19b-4 under the Act.® By 
that date each registrant also should submit 
amendments to its rules to comply with the 
standards set forth in this release, appropriate 
alternatives to such standards, or exemptive 
requests if the registrant desires exemptions. 


The Commission has consulted and requested the 
views of the other appropriate regulatory agencies 
involved in the regulation of clearing agencies before 
publishing the standards for the registration of 
clearing agencies. 


Accordingly, 17 CFR Part 241 is amended by adding 
this release thereto. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








61The rules should be submitted in loose-leaf form. 


Item 7(b) of Form CA-1, which requests the dollar 
amount of the potential exposure of the registrant as 
a result of differences in its clearing agency activities 
not resolved after 20 business days, should be 
responded to as of August 31, 1980. 


It should be noted that, with respect to a clearing 
agency for which the Commission is not the 
appropriate regulatory agency, as defined in Section 
3(a)(34)(B) of the Act, Section 17(c)(1) of the Act 
requires such clearing agency to file with the 
appropriate regulatory agency for such clearing 
agency a signed copy of any application, document 
or report filed with the Commission. See Instruction 
2 for use of Form CA-1. 


For guidance in requesting confidential treatment of 
any portion of Form CA-1, the clearing agency should 
consult Rule 24b-2 under the Act (17 CFR §240.24b- 
2). 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16901/June 17, 1980 


The Securities and Exchange Commission today 
granted the applicatioin of the Philadelphia Stock 
Exchange (“Phix”)! pursuant to the terms of the 
voluntary moratorium on expansion of standardized 
options trading? to begin trading put and call options 
on the common stock of Anheuser Bush Co., Inc. to 
replace call options on the common stock of Howard 
Johnson Co. (“HJ”). HJ has been delisted 
involuntarily by the PhIx because, effective June 17, 
1980, HJ will be acquired by Imperial Group, Ltd. for 
$28 per share. It will then be liquidated and cease to 
exist as a separate corporate entity. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16902/June 17, 1980 


An order has been issued granting the application of 
the American Stock Exchange, Inc. to strike the 
Class A Common Stock ($1 Par Value) of the 
GARLAND CORPORATION from listing and 
registration thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16903/June 17, 1980 


An order has been issued granting the application of 
the Philadelphia Stock Exchange, Inc. to strike the 
call and put option contracts of HOWARD JOHNSON 
CO. from listing and registration thereon. 








1See letter dated June 6, 1980 from Murray L. Ross, 
Esq., Assistant Vice President, Market 
Surveillance/Securities, Phix, to Gene E. Carasick, 
Assistant Director, Division of Market Regulation, 
Securities and Exchange Commission. 


See Securities Exchange Act Release No. 14991 
(July 25, 1978). Although the voluntary moratorium 
has ended, the options exchanges have agreed to 
continue to follow the procedure set forth in Release 
Nu. 14991 for the replacement of involuntary 
delisted options classes. See Securities Exchange 
Act Release No. 16863 (May 30, 1980). 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16904/June 18, 1980 


A notice has been issued giving interested persons 
until July 9, 1980 to comment on the Boston Stock 
Exchange’s applications for unlisted trading 
privileges in 78 issues which are listed and 
registered on other national securities exchanges. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16905/June 19, 1980 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY THE CHICAGO 
BOARD OPTIONS EXCHANGE INCORPORATED 


File No. SR-CBOE-80-17 


The Chicago Board Options Exchange Incorporated 
(“CBOE”) submitted on June 13, 1980, an 
interpretive memorandum from the CBOE Business 
Conduct Committee which the CBOE elected totreat 
as a proposed rule change pursuant to Rule 19b-4 
under the Securities Exchange Act of 1934 (the 
“Act”). The interpretive memorandum provides 
notice to the membership that certain uses of 
undisclosed order information by a floor broker are 
violative of CBOE Rule 4.1 which prohibits members 
from engaging in acts or practices inconsistent with 
just and equitable principles of trade. 


The foregoing rule change has become effective, 
pursuant to Section 19(b)(3)(A) of the Act. At any 
time within sixty days of the filing of the proposed 
rule change, the Commission may summarily 
abrogate the rule change if it appears to the 
Commission that such action is necessary or 
appropriate in the public interest, for the protection 
of investors, or otherwise in furtherance of the 
purposes of the Act. 


Publication of the submission is expected to be 
made inthe Federal Register during the week of June 
23, 1980. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
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desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-CBOE-80-17. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 


Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16906/June 19, 1980 


In the Matter of 


PHILADELPHIA STOCK EXCHANGE, INC. 
17th Street and Stock Exchange Plaza 
Philadelphia, PA 19103 


(SR-PHLX-80-8) 
ORDER APPROVING PROPOSED RULE CHANGE 


On May 13, 1980, the Philadelphia Stock Exchange, 
Inc. (“PhIx”) filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78(s)(b)(1) (“Act”), and Rule 19b-4 
thereunder, copies of a proposed rule change which 
adopts a set of rules that would conform its present 
rules on arbitration! to the Uniform Code of 





1For the Phix’s former arbitration rules, see Phix By- 
Laws, Section 10.7. Phix Manual (CCH) para. 1232, 
at pages 1072-1973. 
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Arbitration (“Code”)? which was drafted by the 
Securities Industry Conference on Arbitration 
(“SICA”)? and which provides arbitration procedures 
for the settlement of disputes arising between 
customers and broker-dealers. 


The proposal would amend the existing Phix 
arbitration rules and adopt the entire Code as new 
Phlix Rule 950. The proposal incorporates the 
simplified arbitration procedures that were drafted 
by the SICA and adopted by the Phix on June 26, 
1978, regarding small claims not exceeding 
$2500.° 


A purpose of this proposal is to provide investors with 
a simple and inexpensive procedure for resolution of 
their controversies with broker-dealers who are 
members of the Phlix. Further, the proposal 
anticipates that the Code will be adopted by other 


self-regulatory organizations thereby providing a 
uniform system of arbitration throughout the 
securities industry.® 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by issuance of a Commission Release 
(Securities Exchange Act Release No. 16706 (March 
28, 1980), 19 SEC Docket 1090 (April 15, 1980)), 
and by publication in the Federal Register (45 FR 
23563 (April 7, 1980)). No comments were received 
with respect to the proposed rule filing. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to securities exchanges and in particular, 
the requirements of Section 6(b)(5) of the Act that 





“The Code was published on December 28, 1979, as 
the Second Report of the Securities Industry 
Conference on Arbitration to the Securities and 
Exchange Commission. 


3The SICA was organized on April 5, 1977, pursuant 
to the Commission’s stated position that there was a 
need to implement a nationwide investor dispute 
resolution system. See Securities Exchange Act 
Release No. 12528 (June 9, 1976), 9 SEC Docket 
833 (June 23, 1976), 41 FR 23803 (June 11, 1976); 
Securities Exchange Act Release No. 13470 (April 
26, 1977), 12 SEC Docket 186 (May 10, 1977),42 FR 
23892 (May 11, 1977). 


The SICA members consist of: the American Stock 
Exchange, Inc.; the Boston Stock Exchange, 
Incorporated; the Chicago Board Options Exchange, 
Incorporated; the Cincinnati Stock Exchange; the 
Midwest Stock Exchange, Incorporated; the 
Municipal Securities Rulemaking Board; the 
National Association of Securities Dealers, Inc.; the 
New York Stock Exchange, Inc.; the Pacific Stock 
Exchange, Incorporated; the Philadelphia Stock 
Exchange, Inc., as well as the Securities Industry 
Association and three public representatives. 


‘Securities Exchange Act Release No. 14896, 15 SEC 


Docket 146 (July 12, 1978), 43 FR 29202 (July 6, 
1978). 
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5See new Phix Rule 950, Section 2. 


6The following self-regulatory organizations already 
have adopted the Code: the New York Stock 
Exchange, Inc. ((Securities Exchange Act Release 
No. 16290 (November 30, 1979), 18 SEC Docket 
1197 (December 18, 1979)); the Cincinnati Stock 
Exchange ((Release No. 16472 (January 22, 1980), 
45 FR 2722 (January 14, 1980)); American Stock 
Exchange, Inc. ((Release No. 16502 (January 16, 
1980), 19 SEC Docket 326 (January 29, 1980), 45 FR 
5863 (January 24, 1980)); Midwest Stock 
Exchange, Incorporated ((Release No. 16503 
(January 16, 1980), 19 SEC Docket 327 (January 29, 
1980), 45 FR 5860 (January 24, 1980)); the 
Municipal Securities Rulemaking Board ((Release 
No. 16570 (February 13, 1980), 19 SEC Docket 573 
(February 26, 1980), 45 FR 11291 (February 20, 
1980)); the Chicago Board Options Exchange, 
Incorporated ((Release No. 16606 (February 25, 
1980), 19 SEC Docket 759 (March 11, 1980), 45 FR 
15352 (March 10, 1980)); Boston Stock Exchange, 
Incorporated ((Release No. 16671 (March 17, 
1980), 19 SEC Docket 922 (April 1, 1980), 45 FR 
19705 (March 26, 1980)); and the Pacific Stock 
Exchange, Incorporated ((Release No. 16767), 19 
SEC Docket 1297 (May 13, 1980), 45 FR 29950 (May 
6, 1980)). 
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the rules of an exchange be designed to promote just 
and equitable principles of trade.’ 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16907/June 19, 1980 


In the Matter of 


BOSTON STOCK EXCHANGE, INCORPORATED 
53 State Street 
Boston, Massachusetts 02109 


(SR-BSE-80-5) 
ORDER APPROVING PROPOSED RULE CHANGE 


On May 5, 1980, the Boston Stock Exchange, 
Incorporated (“BSE”) filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78(s)(b)(1) (“Act”) 
and Rule 19b-4 thereunder, copies of a proposed 
rule change which rescinds subsections (e), (f), and 
(g) of Article |, Section 3, of the BSE Constitution 
regarding BSE Associate Membership, which is 
available to members of the Philadelphia and 
Montreal Stock Exchanges. The business objectives 
of the BSE’s Associate Membership are now being 
achieved through the Intermarket Trading System. 





7The Commission emphasizes, however, that 
notwithstanding the proposed rule change, 
arbitration clauses contained in customers’ 
agreements that purport to bind customers to 
arbitrate all future disputes raising claims under the 
federal securities laws cannot be enforced against 
those customers who choose to obtain a judicial 
determination of such claims. See Securities 
Exchange Act Release No. 15984 (July 2, 1979), 17 
SEC Docket 1167 (July 17, 1979), 44 FR 40462 (July 
10, 1979). 
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Notice of the proposed rule change togethe 

terms of substance of the proposed rule chz 
given by publication of a Commission | 
(Securities Exchange Act Release No. 34 
May 19, 1980) and by publication in the . 
Register (45 FR 34488, May 22, 19: 
comments were received with respect 

proposed rule filing. 


The Commission finds that the propose 
change is consistent with the requirements . 
Act and the rules and regulations ths 
applicable to a securities exchange, 
particular, the requirements of Section 6 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to S 
19(b)(2) of the Act, that the above-me 
proposed rule change be, and it hereby is, ap 


For the Commission, by the Division of 
Regulation pursuant to delegated authority 


George A. Fitzsimm< 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16908/June 19, 1980 


In the Matter of 


BOSTON STOCK EXCHANGE 
53 State Street 
Boston, Massachusetts 02109 


(SR-BSE-80-4) 
ORDER APPROVING PROPOSED RULE CH/ 


On May 2, 1980, the Boston Stock Exchan 
filed with the Commission, pursuant to ‘ 
19(b)(1) of the Securities Exchange Act of | 

U.S.C. 78(s)(b)(1) “Act’), and Rule 

thereunder, copies of a proposed rule chan; 

would provide that it would be inconsistent w 
and equitable principles of trade to trade 

Free List Stocks (in which no dealer is regist: 
the exchange) that are traded in the Inte: 
Trading System (“ITS”) through supe: 

markets. 
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Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-16797, 
May 12, 1980) and by publication in the Federal 
Register (45 FR 32457, May 16, 1980). No 
comments were received with respect to the 
proposed rule change. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to a national stock exchange, and in 
particular, th requirements of Sections 6(b)(5) and 
11(a)(1) and the rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16909/Ju;ne 19, 1980 


In the Matter of Applications of the 
PHILADELPHIA STOCK EXCHANGE, INC. 


FOR UNLISTED TRADING PRIVILEGES 
SECURITIES EXCHANGE ACT OF 1934 


FINDINGS AND ORDER GRANTING APPLICATIONS 
UNLISTED TRADING 


FINDINGS AND ORDER GRANTING APPLICATIONS 
FOR UNLISTED TRADING PRIVILEGES 


The Philadelphia Stock Exchange (“Phix’”) has filed 
applications with the Commission pursuant to 
Section 12(f)(1)(B) of the Securities Exchange Act of 
1934 (“Act”) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following securities which are listed on another 
national securities exchange: 
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Imperial Oil Ltd. 
Class A Convertible Common (File No. 7-5545) %\ 
Gulf Canada Ltd. ‘J ( 


Common Stock, No Par Value (File No. 7-5546) 
Chieftain Development Co., Ltd. 

Common Stock, $.50 Par Value (File No. 7-5547) 
Canadian Marconi Company 

Common Stock, $1 Par Value (File No. 7-5548) 
Columbia Chase Corporation 

Common Stock, $.10 Par Value (File No. 7-5550) 
Kaneb Services, Inc. 

Common Stock, No Par Value (File No. 7-5551) 
AIC Photo, Incorporated 

Common Stock, $1 Par Value (File No. 7-5552) 
Anheuser Busch Companies Inc. 

Common Stock, $1 Par Value (File No. 7-5553) 
Francana Oil & Gas Ltd. 

Common Stock, No Par Value (File No. 7-5554) 
Penn Central Corporation 

Series A Preference Stock, $20 Par Value (File No. 

7-5555) 
Penn Central Corporation 

Series B Preference Stock, $20 Par Value (File No. 

7-5556) 
Sargent Industries, Inc. 

Common Stock, No Par Value (File No. 7-5557)! 


The Commission finds that approval of the Phlx’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of fair 
and orderly markets and the protection of investors. 
As a national securities exchange registered with the 
Commission pursuant to Section 6 of the Act, the 
Phix is subject to the provisions of paragraph (b) of 
that section, and to the Commission’s inspection 
authority and oversight responsibility under Section 
17 and 19 of the Act and the rules and regulations 
thereunder. In addition, transactions in the subject 
securities, regardless of the market in which they 
occur, are reported in the consolidated transaction 
reporting system contemplated by Rule 11Aa3-1 
under the Act [17 CFR 240.11Aa3-1]. The 
availability of last sale information for the subject 
securities should contribute to pricing efficiency 
and to ensuring that transactions on the Phix are 
executed at prices which are reasonably related to 
those occurring in other markets. Finally the 
Commission has received no comments indicating 





‘Notice of this application was given by publication 
in the Federal Register. 45 FR 37796 (June 4, 1980). 
The Commission has received no comments with 
respect to these applications. 
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that the granting of these applications would not be 
consistent with the maintenance of fair and orderly 
markets and the protection of investors. The 
Commission further finds that approval of the Phix 
applications will provide increased opportunities for 
competition among brokers and dealers and among 
exchange markets consistent with the purposes of 
the Act and the objectives of the national market 
system. 


ACCORDINGLY, IT IS ORDERED, pursuant to Section 
12(f)(1)(B) of the Act, that the applications for 
unlisted trading privileges on the Philadelphia Stock 
Exchange in the above named securities is hereby 
approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16910/June 19, 1980 


In the Matter of Application of the 
MIDWEST STOCK EXCHANGE, INC. 


FOR UNLISTED TRADING PRIVILEGES 
SECURITIES EXCHANGE ACT OF 1934 


FINDINGS AND ORDER GRANTING APPLICATION 
FOR UNLISTED TRADING PRIVILEGES 


The Midwest Stock Exchange (“MSE”) has filed an 
application with the Commission pursuant to 
Section 12(f)(1)(B) of the Securities Exchange Act of 
1934 (“Act”) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following security which is listed on another national 
securities exchange: 


Northwest Energy Company (Utah) 
Common Stock, $1 Par Value (File No. 7-5544)! 


The Commission finds that approval of the MSE’s 
application for unlisted trading privileges in this 
security is consistent with the maintenance of fair 
and orderly markets and the protection of investors. 
As a national securities exchange registered with the 
Commission pursuant to Section 6 of the Act, the 
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MSE is subject to the provisions of paragraph (b) of 
that section, and to the Commission’s inspection 
authority and oversight responsibility under 
Sections 17 and 19 of the Act and the rules and 
regulations thereunder. In addition, transactions in 
the subject security, regardless of the market in 
which they occur, are reported in the consolidated 
transaction reporting system contemplated by Rule 
11Aa3-1 under the Act [17 CFR 240.11Aa3-1]. The 
availability of last sale information for the subject 
security should contribute to pricing efficiency and 
to ensuring that transactions on the MSE are 
executed at prices which are reasonably realted to 
those occuring in other markets. Finally the 
Commission has received no comments indicating 
that the granting of this application would not be 
consistent with the maintenance of fair and orderly 
markets and the protection of investors. The 
Commission further finds that approval of the MSE 
application will provide increased opportunities for 
competition among brokers and dealers and among 
exchange markets consistent with the purposes of 
the Act and the objectives of the national market 
system. 


ACCORDINGLY, IT IS ORDERED, pursuant to Section 
12(f)(1)(B) of the Act, that the application for 
unlisted trading privileges on the Midwest Stock 
Exchange in the above named security is hereby 
approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








Notice of this application was given by publication 
in the Federal Register. 45 FR 37796 (June4, 1980). 
The Commission has received no comments with 
respect to this application. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16911/June 19, 1980 


NOTICE OF EFFECTIVENESS OF A PROPOSED RULE 
CHANGE BY THE BRADFORD SECURITIES 
PROCESSING SERVICES, INC. 


(File No. SR-BSPS-80-4) 


Bradford Securities Processing Services, Inc. 
submitted on June 11, 1980 a proposed rule change 
that would change the status of the Boston, 
Massachusetts and Little Rock, Arkansas facilities 
from correspondent to branch offices. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-4 thereunder. At 
any time within sixty days of the filing of such 
proposed rule change, the Commission may 
summarily abrogate the rule change if it appears to 
the Commission that such action is necessary or 
appropriate in the public interest, for the protection 
of investors, or otherwise in furtherance of the 
purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be 
made inthe Federal Register during the week of June 
23, 1980. Interested persons are invited to submit 
written data, views and arguments concerning the 
submission within twenty-one days from the date of 
publication in the Federal Register. Persons desiring 
to make written submissions should file six copies 
thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-BSPS-80-4. 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be 
available for public inspection at the Securities and 
Exchange Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of the 
filing will also be available at the principal office of 
the above-mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 


Release No. 16912/June 19, 1980 () 
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INVESTMENT ADVISERS ACT OF 1940 
Release No. 723/June 19, 1980 


Admin. Proc. File No. 3-5929 

In the Matter of 

NEAL R. SINCLAIR 

4 Ashgrove Court 

East Brunswick, New Jersey 08816 
GALE W. WALLACE 

1828 Narrows Lane 

Silver Spring, Maryland 20906 
ROBERT L. SMITH 

307 Yoakum Parkway, Apt. 1611 
Alexandria, Virginia 22304 


ORDER INSTITUTING PROCEEDINGS AND 
IMPOSING REMEDIAL SANCTIONS 


The Commission deems it appropriate that public() 
administrative proceedings be instituted with * 


respect to Neal R. Sinclair (“Sinclair”), Gale W. 
Wallace (“Wallace”), and Robert L. Smith (“Smith”), 
formerly registered representatives of The IES 
Management Group, Inc. (“Registrant”), aregistered 
broker-dealer and investment adviser located in 
Irvington, New Jersey, whose dual registrations will 
be revoked as of the date of dismissal of the SIPC 
trustee appointed to liquidate Registrant.! 
Simultaneous with the institution of these 
proceedings, respondents Sinclair, Wallace, and 
Smith have submitted Offers of Settlement. Without 
admitting or denying the findings herein, 
respondents consent to the findings and sanctions 
set forth below. 


After due consideration of the Offers of Settlement 





‘In the Matter of The IES Management Group, Inc., et 


al., Administrative Proceeding File No. 3-5401@ 


(March 15, 1978). 
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and upon the recommendation of its staff, the 
Commission has determined that it is in the public 
interest to accept such Offers and, accordingly, IT IS 
ORDERED that such proceedings pursuant to 
Sections 15(b) and 19(h) of the Securities Exchange 
Act of 1934 (“Exchange Act”) and Section 203 of the 
Investment Advisers Act of 1940, be, and hereby are, 
instituted. 


On the basis of this Order Instituting Proceedings 
and the Offers of Settlement, it is found that: 


Respondents Sinclair and Wallace, from January 1, 
1974, to December 31, 1976, and respondent 
Smith, from August 1975 to December 31, 1976, 
willfully violated and willfully aided and abetted 
violations of Sections 5(a), 5(c) and 17(a) of the 
Securities Act of 1933 and Section 10(b) of the 
Exchange Act and Rule 10b-5 thereunder in 
connection with their offer and sale of securities in 
the form of interests in limited partnerships 
syndicated by Registrant. 


IV. 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the Offers of 
Settlement. 


Accordingly, IT |S ORDERED, that: 


1. Neal R. Sinclair be, and hereby is, suspended from 
association with any broker, dealer, investment 
adviser or investment company for a period of twenty 
(20) business days; and upon expiration of this 
period of suspension: (i) from engaging in 
transactions in any securities other than those for 
which a registration statement has been filed or is in 
effect pursuant to the Securities Act of 1933 for a 
period of three months, and (ii) from association 
with any broker, dealer, investment adviser or 
investment company in a supervisory or proprietary 
capacity for a period of twelve (12) months. 
Furthermore, Sinclair undertakes, and he is hereby 
ordered to comply with his undertaking, to file an 
affidavit with the Commission’s Washington Regional 
Office affirming compliance with the sanction as 
soon as reasonably possible after termination of the 
thirteen-month period. 


2. Gale W. Wallace be, and hereby is, suspended 
from association with any broker, dealer, investment 
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adviser or investment company for a period of ten 
(10) business days. Furthermore, Wallace 
undertakes, and he is hereby ordered to comply with 
his undertaking, to file an affidavit with the 
Commission’s Washington Regional Office affirming 
compliance with the sanction as soon as reasonably 
possible after termination of the ten-day period. 


3. Robert L. Smith be, and hereby is, suspended from 
association with any broker, dealer, investment 
adviser or investment company for a period of five 
(5) business days. Furthermore, Smith undertakes, 
and he is hereby ordered to comply with his 
undertaking, to file an affidavit with the 
Commission's Washington Regional Office affirming 
compliance with the sanction as soon as reasonably 
possible after termination of the five-day period. 


IT IS FURTHER ORDERED that the sanctions 
imposed upon Sinclair and Wallace shall commence 
on July 7, 1980; and the sanction imposed upon 
Smith shall commence on June 23, 1980. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934; 
Release No. 16913/June 19, 1980 


In the Matter of 


NATIONAL ASSOCIATION OF SECURITIES 
DEALER, INC. 

1735 K Street, N.W. 

Washington, D.C. 20006 


(SR-NASD- 78-8) 


ORDER APPROVING AMENDED PROPOSED RULE 
CHANGE 


On May 29, 1980, the National Association of 
Securities Dealers, Inc. (the “NASD”) filed with the 
Commission, pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 U.S.C. 
78(s)(b)(1) (the “Act”) and Rule 19b-4 thereunder, 
copies of an amendment to a proposed rule change 
which was filed on August 23, 1978. The amended 
proposed rule change permits NASD members who 


SEC DOCKET/443 








are not NASDAQ Level III subscribers to gain access 
to the NASDAQ System through an existing 
subscriber for purposes of making a market in one or 
more NASDAQ securities. Underthe rule, the access 
market maker will be required to pay a fee to 
NASDAQ of $70 per month for the first security and 
$52.50 per month for each additional security. The 
NASD’s Board of Governors will review the access 
market maker program after one year of operation. 


Notice of the amended proposed rule change 
together with the terms of substance of the amended 
proposed rule change was given by publication of 
Commission Releases (Securities Exchange Act 
Release No. 15131, September 6, 1978, and 
Securities Exchange Act Release No. 16799, May 12, 
1980) and by publication in the Federal Register (43 
FR 41115, September 14, 1978, and 45 FR 32462, 
May 16, 1980). No comments were received. All 
written statements with respect to the proposed rule 
change which were filed with the Commission and all 
written communications relating to the proposed 
rule change betwen the Commission and any person 
were considered and (with the exception of those 
statements or communications which may be 
withheld from the public in accordance with the 
provisions of 5 U.S.C. §552) were available to the 
public at the Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to the NASD, and in particular, the 
requirements of Section 15A, and the rules and 
regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21623/June 13, 1980 


In the Matter of 


INDIANA & MICHIGAN ELECTRIC COMPANY 
Fort Wayne, Indiana 


(70-6457) 


ORDER AUTHORIZING ISSUANCE OF UNSECURED 
PROMISSORY NOTES 


Indiana & Michigan Electric Company (1&M”), an 
electric utility subsidiary of American Electric Power 
Company, Inc., a registered holding company, has 
filed with this Commission a declaration pursuant to 
Sections 6(a) and 7 of the Public Utility Holding 
Company Act of 1935 (“Act”) and Rule 50(a)(2) 
promulgated thereunder concerning the following 
transaction. 


1&M proposes to issue, from time to time through 
June 30, 1983, not in excess of $100,000,000 
principal amount of unsecured promissory notes 
outstanding at any time. The notes will be issued to 
seven banks pursuant to a revolving credit 
agreement (“Agreement”); the banks and the 
amounts of their proposed commitments are as 
follows: 


Bank Amount 
The Chase Manhattan Bank, N.A. ............... $10,000,000 
CHEMNGANB AN mies shes os tork oe eee ce eat oe Rew 20,000,000 
GILDED CHIN sia oc Sieke sc Since Bed oie so dk Sin ete eva ote 15,000,000 

Continental Illinois National Bank and 
Wrest Company Of Chicago: ...c55. 56 Pees eee 15,000,000 
THIS HIGELOVA ANN tr isco sores ee vos oonatee ccd cocoa 10,000,000 
Manufacturers Hanover Trust Company ........... 20,000,000 
National Bank-Or DeWOn. . oo. osc c sc. ones Soe 10,000,000 
$100,000,000 


The proposed Agreement provides that |&M will pay 
to each bank, quarterly, acommitment of 1/2 of 1% 
per annum on the average daily unused amount of 
such bank’s commitment, computed from the 
effective date of the Agreement. |&M would havethe 
right at any time to terminate in whole, or from time 
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to time to reduce in part, the unused commitments 
of the banks. 


Borrowings will be evidenced by a note of |&M which 
will be due and payable not less than 90 days from 
the date of such note nor later than June 30, 1983, 
the exact maturity to be determined by |&M at the 
time of each borrowing. The notes will bear interest 
from the date of issuance and will be payable on the 
last day of March, June, September and December 
in each year, at maturity (whether by acceleration or 
otherwise), and after maturity on demand. Such 
interest will be: (i) prior to maturity, at a fluctuating 
rate per annum equal at all times to 107% of the 
highest published prime commercial lending rate of 
any of the banks for 90 day unsecured domestic 
loans; and (ii) from maturity, whether by 
acceleration or otherwise, at a fluctuating rate per 
annum equal at all times to 1% plus 107% of such 
prime rate. No compensating balances will be 
required and the notes will be prepayable at any time 
without premium or penalty. Prior to maturity, the 
effective annual interest cost would be 13.91% on 
the basis of a prime commercial rate of 13%. 


The proceeds from the issuance of the notes will be 
used to pay outstanding short-term debt. At April 15, 
1980, |1&M had approximately $135,000,000 of 
short-term debt outstanding. 


1&M claims exemption from the competitive bidding 
requirements of Rule 50 pursuant to subparagraph 
(a)(2) thereof. 


The fees and expenses to be incurred in connection 
with the proposed transactions are estimated at 
$8,500, including estimated legal fees and 
miscellaneous expenses of $5,000. The Public 
Service Commission of Indiana and the Michigan 
Public Service Commission have authorized the 
proposed transaction. No other state or federal 
commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21561), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
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declaration, as amended, be granted: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
granted, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act, 
except that certificates thereunder shall be filed 
quarterly. 


For the Commission, by the Divisioin of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21624/June 13, 1980 


In the Matter of 


LOWELL GAS COMPANY 
Lowell, Massachusetts 


CAPE CODE GAS COMPANY 
Hyannis, Massachusetts 


(70-6170) 


ORDER AUTHORIZING EXTENSION OF SHORT- 
TERM FINANCING AGREEMENT 


Lowell Gas Company (“Lowell”) and Cape Cod Gas 
Company (“Cape Cod”), public utility subsidiaries of 
Colonial Gas Energy System (“Colonial”), a 
registered holding company, have filed with this 
Commission post-effective amendments to the joint 
declaration in this proceeding pursuant to Sections 
6 and 7 of the Public Utility Holding Company Act of 
1935 (“Act”) regarding the following proposed 
transaction. 


On October 7, 1977, Colonial filed an application for 
exemption under Section 3(a)(1) of the Act (File No. 
31-763). Its application for exemption is pending. 
Pursuant to a Stipulation in that proceeding dated 
January 26, 1978, entered into by Colonial and the 
Division of Corporate Regulation pending the 
development of a plan of financial simplification or 
recapitalization by Colonial appropriate to the 
requirements for exemption under Section 3(a)(1), 
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Colonial has registered as a public utility holding 
company under Section 5(a) for the limited purpose 
of complying with the provisions of Sections 6, 7, and 
12(b) of the Act. 


Lowell and Cape Cod each have revolving lines of 
credit pursuant to separate credit agreements 
(collectively, the “Credit Agreements’) dated 
January 1, 1976, as amended, with Chase 
Manhattan Bank (N.A.), Union National Bank, 
Shawmut Bank of Boston, N.A., State Street Bank 
and Trut Company, and BayBank Middlesex, N.A. By 
order in this proceeding dated June 30, 1978 (HCAR 
No. 20185), Lowell and Cape Cod were authorized to 
extend the term of the Credit Agreements to June 30, 
1980, and to borrow up to $11,800,000 for Lowell 
and $7,000,000 for Cape Cod. 


The Credit Agreements were subsequently 
amended and now provide for borrowings up to the 
indicated amounts from the following banks: 


Bank Lowell Cape Cod 
The Chase Manhattan Bank 
(National Association) $5,450,000 $2,112,000 
Union National Bank 1,050,000 1,158,000 
Shawmut Bank of Boston, N.A. 2,412,500 1,158,000 
State Street Bank and 
Trust Company 2,312,500 744,000 
BayBank Middlesex, N.A. 1,275,000 828,000 
$12,500,000 $6,000,000 


Lowell and Cape Cod have outstanding loans of 
$7,250,000 and $6,000,000, respectively, 
evidenced by notes maturing June 30, 1980. 


Lowell and Cape Cod are seeking authorization to 
extend their respective Credit Agreements for one 
year. The extended Credit Agreements will terminate 
June 30, 1981. 


Lowell and Cape Cod’s cost of borrowings under the 
Credit Agreements is: (a) 1/2 of a percent per 
annum of the unborrowed funds plus (b) 3/4 
percent above the Chase Manhattan Bank’s prime 
rate from time to time. Lowell and Cape Cod, have 
informally agreed with the banks to either (1) 
maintain compensating balances of 10% of the 
banks’ total commitment and additional 
compensating balances of 10% of the amount of any 
loans outstanding or (2) pay a fee equal to the prime 
rate plus 3/4 of a percent times the amount by which 
the average bank balances are less than 10% of the 
banks’ total commitment plus 10% of the amount of 
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any loans outstanding. If the full amount were 
borrowed from the banks and the required 
compensating balances were not maintained, the 
effective interest cost would be 16.5%, based on a 
prime commercial rate of 13%. 


The amended Credit Agreements also provide for 
relaxation on the restriction on capital expenditures. 
The limitations on capital expenditures will be 
increased from no more than $3,300,000 in atwelve 
month period to no more than $3,500,000 ina twelve 
month period in the case of Lowell and from no more 
than $1,800,000 in a twelve month period to no more 
than $2,500,000 in a twelve month period in the 
case of Cape Cod. Restrictions on the payment of 
cash dividends on the common stock of Lowell and 
Cape Cod have also been relaxed. The Lowell 
Agreement will provide that, upon receipt by Lowell 
of not less than $3,000,000 as cash proceeds of the 
issuance and sale of additional common stock of 
Lowell, the restriction on common stock dividends 
will be amended to allow Lowell to pay cash 
dividends upon any shares of its common stock to 
the extent that the amount of such cash dividend, 
together with all other cash dividends declared or 
paid since January 1, 1980, does not exceed the 
excess of the net income of Lowell for the period 
subsequent to said date over dividends on preferred 
stock paid during such period. The amendment will, 
in effect, eliminate the deficit of $980,000 under the 
existing Lowell Credit Agreement formula which 
would have to be made up before 1980 earnings 
available for common stock dividends could be used 
to actually pay such dividends. The Cape Cod 
Agreement will provide that, upon the receipt by 
Cape Cod of not less than $2,000,000 as cash 
proceeds of the issuance and sale of additional 
common stock of Cape Cod, the restriction on 
common stock dividends will be amended to allow 
Cape Cod to pay cash dividends upon any shares of 
its common stock to the extent that the amount of 
such cash dividend, together with all other such 
cash dividends declared or paid since January 1, 
1980, does not exceed the excess of the net income 
of Cape Cod for the period subsequent to said date 
over dividends on preferred stock paid during such 
period. The amendment will, in effect, eliminate the 
deficit of $19,000 under the existing Cape Cod 
Credit Agreement formula which would have to be 
made up before 1980 earnings available for 
common stock dividends could be used to actually 
pay such dividends. 


It is stated that no state commission and no federal 
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commission, other than this Commission has 
jurisdiction over the proposed transaction. The fees 
and expenses incurred in connection with the 
proposed transaction are estimated at $3,000. 


Due notice of the filing of said post-effective 
amendment to the declaration has been given in the 
manner prescribed in Rule 23 promulgated under 
the Act (HCAR No. 21581), and no hearing has been 
requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors 
and consumers that said declaration, as amended 
by said post-effective amendments, be permitted to 
become effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21625/June 13, 1980 


In the Matter of 


WEST PENN POWER COMPANY 
Greensburg, Pennsylvania 


(70-6455) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
PREFERRED STOCK AND FIRST MORTGAGE BONDS 


West Penn Power Company (“West Penn”), an 
electric utility subsidiary company of Allegheny 
Power System, Inc., a registered holding company, 
has filed a declaration and amendments thereto with 
this Commission pursuant to Sections 6(a) and 7 of 
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the Public Utility Holding Company Act of 1935 
(“Act”) and Rule 50 promulgated thereunder as 
applicable to the following proposed transactions. 


West Penn proposes to issue and sell an aggregate 
amount of its cumulative preferred stock not to 
exceed $30 million in par value in one or more 
series, each such series to have such par value as 
may be designated but not less than $25 per share 
and not more than $100 per share. West Penn 
proposes to sell the preferred stock pursuant to the 
competitive bidding requirements of Rul 50 under 
the Act, unless market conditions, because of the 
size of any series or other conditions, make 
competitive bidding impractical or undesirable. In 
such event, West Penn proposes, subject to further 
authorization by the Commission, either to place the 
preferred stock privately with institutional investors 
or to negotiate with underwriters for the sale of the 
stock. 


Each series of the preferred stock may have a 
sinking fund if required under the circumstances. In 
the event any series has a par value of less than $100 
per share, the voting power of such series will be 
proportionately less than it would be for a share with 
a par value of $100 where all series of preferred 
stock vote together. Each series of the preferred 
stock will be redeemable at any time at the option of 
West Penn, except that prior to 5 years after the first 
day of the month in which the stock is issued (or 
such other date as the Commission may authorize) 
no series of the stock shall be redeemable directly or 
indirectly with, or in anticipation of, monies 
borrowed or the proceeds of the sale of preferred 
stock at a cost of money less than the cost of money 
to West Penn in respect of such series. The annual 
dividend rate to be borne by each series (which will 
be a multiple of $0.04) and the price to be paid to 
West Penn (which shall not be less than 98% and not 
more than 102-3/4% of par) will be determined (1) 
by competitive bidding, (2) by negotiations between 
West Penn and private investors, or (3) by 
negotiations with underwriters for the sale of such 
series. It is expected that the successful bidders or, 
in the event of a negotiated transaction, the 
underwriters will make a public offering of the 
preferred stock, unless the size of any series offered 
makes such public offering impracticable. 


West Penn states that under present market 
conditions for preferred stock it is difficult to 
determine what par value and sinking fund 
provisions, if any, would result in the most 
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advantageous terms and conditions for the sale of 
the stock and also difficult to determine what the 
most advantageous timing of the sale of the stock 
would be. Therefore, West Penn intends to decide on 
the par value of any series and the sinking fund 
provisions to be applicable to any series at a later 
time, which may be before or after the date on which 
an invitation for bids, in the event of competitive 
bidding, is issued, or the date on which negotiations 
for a private placement or a negotiated sale to 
underwriters is commenced. If the terms of any 
series of preferred stock include sinking fund 
provisions, it is contemplated that such sinking fund 
provisions will not commence until after 1985 and 
will not require the redemption of more than 5% of 
the stock in any year, and that West Penn will acquire 
on the open market or redeem the necessary 
amounts of the stock in each year to fulfill the sinking 
fund provisions. In the event West Penn determines 
that the preferred stock will have a par value of $25 
per share, West Penn proposes to amend its Charter 
at an appropriate time prior to the taking of 
competitive bids (or the commencing of 
negotiations) for the stock to increase the number of 
shares of capital stock that it is authorized to issue by 
2 million shares. 


West Penn also proposes to issue and sell an 
aggregate amount of not more than $30 million 
aggregate principal amount of first mortgage bonds 
in one or more series, each such series to have a 
single maturity of not less than 5 and not more than 
30 years. West Penn proposes to sell the bonds 
pursuant to the competitive bidding requirements of 
Rule 50 under the Act, unless market conditions, 
because of the size of any series or other conditions, 
make competitive bidding impractical or 
undesirable. In such event, West Penn proposes, 
subject to further authorization by the Commission, 
either to place the bonds privately with institutional 
investors or to negotiate with underwriters for the 
sale of the bonds. 


Each series of bonds will be redeemable at any time 
at the option of West Penn, except that prior to 5 
years after the first day of the month in which the 
bonds are issued (or such other date as the 
Commission may authorize) no series of the bonds 
shall be redeemable directly or indirectly with, or in 
anticipation of, monies borrowed at an interest cost 
to West Penn of less than the cost of money to West 
Penn in respect of such series. The interest rate 
(which will be a multiple of 1/8 of 1%) and the price 
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to be paid to West Penn (which will not be less than 
100%, unless the company shall have authorized a 
lower percentage [not less than 98%], and not more 
than 102-3/4% of the principal amount of the 
bonds) in each case will be determined by 
competitive bidding or, if authorized by the 
Commission, (a) by negotiations between West Penn 
and such private investors with whom the series of 
bonds is being privately placed or (b) by negotiations 
with underwriters for the sale of such series. It is 
expected that successful bidders, in the event of 
competitive bidding, or the purchasing 
underwriters, in the event of a negotiated 
transaction, will make a public offering of the bonds, 
unless the size of any series offered makes such 
public offering impracticable. The bonds will be 
issued under and secured by the Indenture dated as 
of March 1, 1916, between West Penn and The 
Chase Manhattan Bank, N.A., Trustee, as heretofore 
supplemented and amended as to be further 
supplemented and amended by a supplemental 
indenture to be date as of the first day of the month in 
which the bonds are issued. 


West Penn states that under bond market conditions 
it is difficult to determine whether it would be more 
advantageous for West Penn to sell bonds having a 
30-year or some shorter maturity. West Penn desires 
to have available sufficient flexibility to adjust the 
timing of the sale and the terms of any series of 
bonds to developments in the market for such 
securities when and as they occur in order to obtain 
the best possible price and interest rate for the 
bonds. 


West Penn will attempt to sell the bonds and 
preferred stock in June 1980; however, in the event 
that either the bonds or the preferred stock or any 
series thereof is not sold on or about June 24, 1980, 
because of market conditions, West Penn will so 
notify this Commission and will seek, subject to 
further order of this Commission, to sell such 
securities on or before December 31, 1980. 


West Penn proposes to use the proceeds from the 
sale of the preferred stock and bonds, together with 
other funds of the company, to pay or pre-pay, to the 
extent desirable, short-term debt and to operate its 
utility business, including the financing of its 
construction program. On March 31, 1980, West 
Penn had no short-term debt outstanding, but it 
expected that approximately $27,000,000 of short- 
term debt would be outstanding on May 31, 1980, 
and $40 million on September 30, 1980, assuming 


Volume 20, No. 6, July 1, 1980 


SS 4 








)) 


® @ 





that the bonds and stock have not been sold in June. 
West Penn’s gross construction expenditures for 
1979 were $99.7 million, and the two-year total for 
1980 and 1981 is estimated at between $265 and 
$285 million. 


The Pennsylvania Public Utility Commission has 
authorized the issuance of the proposed preferred 
stock and bonds. No other state or federal 
commission, other than this Commission, has 
jurisdiction over the proposed transactions. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21563), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
declaration, as amended, be permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rules 24 and 
50 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21626/June 16, 1980 


In the Matter of 


CENTRAL AND SOUTH WEST CORPORATION 
Dallas, Texas 


(70-6459) 
ORDER AUTHORIZING PROPOSAL TO ISSUE AND 


SELL AUTHORIZED AND UNISSUED COMMON 
STOCK AT COMPETITIVE BIDDING 
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Central and South West Corporation (“CSW”), a 
registered holding company, has filed a declaration 
and amendments thereto with this Commission 
pursuant to Sections 6(a) and 7 of the Public Utility 
Holding Company Act of 1935 (“Act”) and Rule 50 
promulgated thereunder concerning the following 
proposed transaction. 


CSW proposes to issue and sell, pursuant to the 
competitive bidding requirements of Rule 50 under 
the Act, 6,000,000 shares of its authorized and 
unissued common stock par value $3.50 per share 
(“additional shares”). 


The net proceeds, estimated at approximately 
$87,000,000, to be derived by CSW from the sale of 
the additional shares (after deducting expenses of 
issue), will be used to retire a like amount of short- 
term borrowings and commercial paper by CSW 
(HCAR No. 21571) which were incurred to finance in 
part capital contributions aggregating $30,000,000 
to Central Power and Light Company and 
$45,000,000 to Southwestern Electric Power 
Company, each of which is a wholly owned 
subsidiary company of CSW. The capital 
contributions were, in each case, added to the 
respective subsidiary companies’ common equity 
and will be used to repay short-term debt incurred in 
connection with 1980 construction expenditures. 


CSW will issue and sell the additional shares no later 
than August 31, 1980. No funds generated from the 
additional shares, any of the borrowings retired 
thereby nor any of the subsidiary companies’ 
expenditures, will be or have been utilized to pay the 
cost of facilities which would not be needed to 
provide service to customers of the: subsidiary 
companies if they were not part of the Central and 
South West System, nor will any expenditures be 
made for the construction or acquisition of which 
would be part of any proposal forming the subject of 
the proceedings in Central and South West 
Corporation, et. al. (Admin. Proc. File No. 3-4951) 
would be needed to provide services to customers of 
the subsidiary companies if they were not part of the 
Central and South West System. 


It is stated that no state commission and no federal 
commission, other than this Commission, has 
jurisdiction over the proposed transaction. Fees and 
expenses to be incurred in connection with the 
proposed transaction are estimated to be $105,000. 


Due notice of the filing of said declaration has been 
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in. the manner prescribed in Rule 23 

‘cated under the Act (HCAR No. 21580), and 

ing has been requested of or ordered by the 

samission. Upon the basis of the facts in the 

it is hereby found that the applicable 

rds of the Act and the rules thereunder are 

! and that no adverse findings are necessary; 

i it is appropriate and in the public interest 

the interest of investors and consumers that 

sat Geclaration, as amended, be permitted to 
“ne effective: 


ORDERED, pursuant to the applicable 

‘ons of the Act and rules thereunder, that said 

‘ration, as amended, be, and it hereby is, 

‘tied to become effective forthwith, subject to 

‘ms and conditions prescribed in Rules 24 and 

mulgated under the Act. 

! » «he Commission, by the Division of Corporate 

ation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





LEC UTILITY HOLDING COMPANY ACT OF 1935 
ase No. 21627/June 17, 1980 


‘he Matter of 


* HARTFORD ELECTRIC LIGHT COMPANY 
‘lin, Connecticut 


9.6462) 


‘OER AUTHORIZING ISSUANCE AND SALE OF 
'SFRRED STOCK AT COMPETITIVE BIDDING 


tise Hartford Electric Light Company (“HELCO”), an 
'--fric and gas subsidiary of Northeast Utilities, a 
i tered holding company, has filed an application 
‘vt amendments thereto with this Commission 
»" cuant to Section 6(b) of the Public Utility Holding 
impany Act of 1935 (“Act”) and Rule 50 
1 omulgated thereunder regarding the following 
rieoposed transaction. 
1’! CQ proposes to issue and sell for the best price 
‘stoinable, subject to the competitive bidding 
‘orrurements of Rule 50, 500,000 shares of its 
'cterred Stock, 1980 Series, with a par value of $50 
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per share. The dividend rate of the Preferred Stock, 
1980 Series (which shall be a multiple of 0.08%) and 
the price to be paid to HELCO (which shall not be less 
than $50 nor more than $51.375 per share) will be 
determined by the competitive bidding. HELCO will 
publicly invite written proposals for the purchase of 
the Preferred Stock, 1980 Series, at least six days 
prior to entering into any contract or agreement for 
the sale of such stock. 


The special terms of the Preferred Stock, 1980 
Series, will be established by a resolution of the 
company’s Board of Directors amending HELCO’s 
Certificate of Incorporation to reflect the provisions 
of such preferred stock. The terms shall include a 
provision that none of the Preferred Stock, 1980 
Series, shall be redeemed prior to July 1, 1985, if 
such redemption is for the purpose of or in 
anticipation of refunding such preferred stock 
through the use, directly or indirectly, of funds 
borrowed by the company or of the proceeds of the 
issue by the company of shares of any stock ranking 
prior to or on a parity with the Preferred Stock, 1980 
Series, as to dividends or assets, if such borrowed 
funds or such shares have an effective interest cost 
or effective dividend cost to the company, as the 
case may be, of less than the effective dividend cost 
to the company of the Preferred Stock, 1980 Series. 
The Preferred Stock, 1980 Series, will also be 
entitled to the benefit of a cumulative sinking fund 
requiring the company, to the extent any funds of the 
company are legally available therefor, to redeem or 
purchase on July 1 ineach year commencing July 1, 
1986, 20,000 shares of such preferred stock. The 
company has the noncumulative option to purchase 
or redeem for said sinking fund up to an additional 
20,000 shares of the preferred stock in any such 
year. The Preferred Stock, 1980 Series, will be 
redeemable for the sinking fund at $50 per share, 
plus accrued dividends to the date of redemption. 


The net proceeds from the sale of the Preferred 
Stock, 1980 Series, will be used to repay a portion of 
HELCO’s short-term borrowings, estimated to total 
$44,000,000 at the time of such sale. Such short- 
term borrowings were applied to finance the 
company’s construction program. As of March 31, 
1980, HELCO’s 1930-1981 construction program 
expenditures, including allowance for funds used 
during construction and nuclear fuel, were expected 
to total about $152,200,000 ($66,300,000 in 1980 
and $85,900,000 in 1981) of which $16,000,000 
had been expended as of that date. 
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The Connecticut Division of Public Utility Control has 
authorized the issuance of the new preferred stock 
by HELCO. No other state commission and no 
federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21583), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application, as amended, be granted: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application, as amended, be, and it hereby is, 
granted, effective forthwith, subject tothe terms and 
conditions prescribed in Rules 24 and 50 
promulgated under the Act. 


For the commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21628/June 17, 1980 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
New Orleans, Louisiana 


(70-6450) 


ORDER AUTHORIZING ISSUANCE OF NOTES TO 
BANKS PURSUANT TO A REVOLVING CREDIT 
AGREEMENT 


Middle South Utilities, Inc. (“Middle South”), a 
registered holding company, has filed an 
application-declaration and amendments thereto 
with this Commission pursuant to Section 6(a) and 7 
of the Public Utility Holding Company Act of 1935 
(“Act”) and Rule 50(a)(2) promulgated thereunder 
regarding the proposed transaction. 
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Middle South proposes to enter into a revolving 
credit agreement (“Credit Agreement”) providing for 
the issuance and sale by Middle South of up to 
$230,000,000 of its unsecured promissory notes to 
a group of commercial banks. 


Under the terms of the Credit Agreement, Middle 
South may effect borrowings and reborrowings until 
December 31, 1984 by issuing to the participating 
banks its unsecured promissory notes payable on 
December 31, 1984. The names of the participating 
banks and the maximum amounts of their 
respective original participations (collectively, the 
‘Commitments’) in the proposed borrowings by 
Middle South are as follows: 


Maximum Principal 


Amount to be 
Name of Bank Borrowed 
Manufacturers Hanover Trust Company ......... $40,000,000 
Continental Illinois National Bank 
and Trust Company of Chicago ................. 40,000,000 
The First National Bank of Chicago................ 40,000,000 
Bank of America National Trust and 
SAVINGS ASSOCIAHON oi oa oc ede eee lecec ce 25,000,000 
The First National Bank of Boston................. 17,000,000 
WF Viti DIUSE COMIDEMY © o.oo. con eh ce cee ke 15,000,000 
Morgan Guaranty Trust Company of New York ..... 13,000,000 
The Northern Trust Company..................... 10,000,000 
FG Olea ERIN scree vented Sl cestuec. feet 10,000,000 
Crocker National Barile ..2. 000505. ek es 10,000,000 
Chreniteaw bane oor cc OUh i ee ew et es 10,000,000 
WORM R olds Bho cod enn ce cater cnasads a onet $230,000,000 


Each borrowing and each payment by Middle South 
will be made pro rata among the participating banks 
according to their respective original Commitments. 
Subject to the right of Middle South at any time on 
three business days’ notice to terminate the 
Commitments or from time to time to reduce the 
Commitments then in effect: (1) the original 
Commitments will remain in effect until December 
31, 1982, at which time they will be ratably reduced 
to an aggregate principal amount of $172,500,000 
(or 75% of the original Commitments); and (2) 
thereafter, these reduced Commitments will remain 
in effect until December 31, 1983, at which time 
they will be further ratably reduced to an aggregate 
principal amount of $115,000,000 (or 50% of the 
original Commitments) for the remaining term of the 
Credit Agreement. 


Any such reduction of the Commitments will be 
accompanied by prepayment of the Notes and 
accrued interest thereon to the extent that the 
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aggregate principal amount thereof then 
outstanding exceeds the Commitments of the 
participating banks as so reduced. 


The Notes issued will bear interest from the date 
thereof on their unpaid principal amount at a rate 
per annum which (a) to and including December 30, 
1980, shall be a percentage equal to the sum of 1/2 
of 1% and the product of 105% multiplied by the 
Base Rate (as defined below), (b) thereafter, to and 
including December 30, 1982, shall be a percentage 
equal to the sum of 3/4 of 1% and the product of 
105% multiplied by the Base Rate, and (c) 
thereafter, shall be a percentage equal to the sum of 
3/4 of 1% and the product of 107% multiplied by the 
Base Rate. As used herein, the Base Rate means, at 
any time of determination thereof, the greater of (i) 
the prime commercial loan rate of Manufacturers 
Hanover Trust Company (the ‘MHTC Rate’) then in 
effect or (ii) the sum of 1/2 of 1% per annum andthe 
latest three-week moving average of secondary 
market morning offering rates for three-month 
certificates of deposit of major United States money 
market bank (“C/D Rate”). 


Interest on the notes will be payable quarterly onthe 
last business day of each September, December, 
March and June, commencing September 30, 1980, 
or upon payment of the unpaid principal amount 
thereof. 


Middle South will agree to pay to each participating 
bank a commitment fee for the period from June 27, 
1980 to and including December 31, 1984 (or any 
earlier date of termination of the Commitments) 
computed at the rate of 1/2 of 1% per annum on the 
average daily unused portion of the Commitments in 
effect during the period for which payment is made. 
Such commitment fee will be payable to each 
participating bank quarterly on the last business day 
of each September, December, March and June, 
commencing September 30, 1980, and on the date 
upon which Middle South shall terminate the 
Commitments. Based upon the MHTC Rate (12.5%) 
and the C/D Rate (8.75%) in effect as of April 25, 
1980, the effective interest cost to Middle South of 
the proposed borrowings as of that date would be 
13.625% per annum. Middle South presently 
intends to repay the Notes out of the proceeds of the 
sale of additional shares of its common stock. The 
notes will be prepayable at any time on two business 
days’ notice in whole or in part without premium. 


The initial borrowing under the Credit Agreement 
will be used for the payment of short-term notes 
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issued by Middle South to various commercial banks 
under an existing credit agreement dated as of June 
29, 1979, as amended. As of February 29, 1980, 
$145,900,000 aggregate principal amount of notes 
were outstanding under the existing credit 
agreement, and it is estimated that at the time the 
initial borrowing is made under the Credit 
Agreement the aggregate principal amount of such 
notes payable will amount to approximately 
$150,000,000. The proceeds of the borrowings 
under the existing credit agreement were or will have 
been, utilized by Middle South to purchase, at 
various times, the common stocks of certain of its 
subsidiary companies. Subsequent borrowings 
under the Credit Agreement will be used by Middle 
South to purchase additional common stock of its 
subsidiaries. 


The fees, commissions and expenses to be incurred 
by Middle South in connection with the proposed 
transaction are estimated at $19,000, including 
legal fees of $15,000. It is stated that no state or 
federal regulatory authority, other than this 
Commission, has jurisdiction over the proposed 
transaction. 


Due notice of the filing of said application- 
declaration has been given in the manner 
prescribed in Rule 23 promulgated under the Act 
(HCAR No. 21588), and no hearing has been 
requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors 
and consumers that said application-declaration, as 
amended, be granted and permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become 
effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21629/June 18, 1980 


In the Matter of 


CENTRAL POWER AND LIGHT COMPANY 
120 North Chaparral Street 
Corpus Christi, Texas 78401 


(70-6468) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
PREFERRED STOCK 


NOTICE IS HEREBY GIVEN that Central Power and 
Light Company (“CPL”), an electric utility subsidiary 
of Central and South West Corporation (“CSW”), a 
registered holding company, has filed with this 
Commission an application-declaration and an 
amendment thereto pursuant to the Public Utility 
Holding Company Act of 1935 (“Act”) designating 
Sections 6(a) and 7 of the Act and Rule 50 
promulgated thereunder as applicable to the 
proposed transactions. All interested persons are 
referred to the amended application-declaration, 
which is summarized below, for a complete 
statement of the proposed transactions. 


CPL proposes to issue and sell 400,000 shares of its 
_____% preferred stock, par value $100 per share 
(the “New Preferred”), at not less than $100 per 
share nor more than $102.75 per share, with 
dividends to accrue only from the date of issue. The 
annual dividend rate, the redemption prices, and the 
price to be paid CPL will be determined by 
competitive bidding. It is proposed that the New 
Preferred will be protected against refunding, 
through issuance of prior or parity securities at a 
lower cost of money to CPL, for a five year period. The 
New Preferred Stock will be entitled to a mandatory 
sinking fund sufficient to retire up to a maximum of 
20,000 shares (not to exceed 5% of the number of 
shares originally issued) of the New Preferred Stock 
on or prior to August 1 in each year beginning in 
1985 at the sinking fund redemption price of $100 
per share and unpaid accrued dividends. The 
Company shall have a non-cumulative option to 
redeem through the sinking fund on or prior to 
August 1 in each year beginning in 1985 not more 
than the number of shares subject to the annual 
mandatory sinking fund requirement (not to exceed 
5% of the number of shares originally issued). The 
redemption of such additional shares through the 
sinking fund will not reduce the sinking fund 
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requirement in any subsequent year. Shares of the 
New Preferred Stock redeemed otherwise than 
through sinking fund or purchased by the Company 
may be applied to satisfy the sinking fund or one or 
more of August 1 dates. Shares redeemed through or 
applied to the sinking fund shall become authorized 
but unissued shares of undesignated preferred 
stock but may not be reissued as shares of the New 
Preferred Stock. At least six days prior to entering 
into any contract or agreement for the sale of the 
New Preferred, CPL will publicly invite written 
proposals for the purchase or underwriting thereof. 


The net proceeds to be derived by the Company from 
the issue and sale of the New Preferred will be used 
by CPL to repay a portion of the outstanding short- 
term borrowings incurred or expected to be incurred 
to finance construction expenditures. CPL will have 
approximately $70,000,000 of short-term 
borrowings outstanding at the date of the issuance of 
the New Preferred. No funds generated from the 
New Preferred nor any of the borrowings retired 
thereby will be or have been utilized to pay the cost of 
facilities which would not be needed to provide 
service to customers of the Company if it were not 
part of the Central and South West System, nor will 
any expenditures be made by the Company for the 
construction or acquisition of any facility not so 
needed prior to the time all funds covered by this 
application-declaration have been expended. For 
the purposes of the foregoing representation, it is 
assumed that none of the facilities construction or 
acquisition of which would be part of any proposal 
forming the subject of the proceedings in Central 
and South West Corporation, et al. (Admin. Proc. File 
No. 3-4951) would be needed to provide service to 
customers of the Company if it were not part of the 
Central and South West System. 


Estimated construction and fuel exploration and 
development expenditures (including allowance for 
funds used during construction (‘AFUDC”) in the 
amounts set forth in (a) below) of the Company for 
1980 through 1982 are as follows: 
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1980 1981 1982 Total 
(Millions) 

Generation (b) $118 $120 $128 $336 
Transmission 19 21 84 124 
Distribution 26 rif 30 83 
Nuclear Fuel 16 5 6 a 

Fuel exploration 
and development 13 19 22 54 
Other 6 6 8 20 
TOTAL $198 $198 $278 $674 


(a) Total expenditures include AFUDC in the following amounts: 
1908-$22,000,000; 1981-$29,000,000; 1982-$42,000,000. 


(b) Total generation estimates include expenditures for pollution 
control facilities in the following amounts: 1980-$5,000,000; 
1981-none; 1982-none. 


The Company will need to sell additional securities 
during the period 1980-1982 to finance further 
portions of this program. 


The fees and expenses to be incurred in connection 
with the proposed transactions are estimated at 
$72,000, including rating agency fees of $10,000, 
printing expenses of $13,000 and legal fees of 
$19,000. It is stated that no state or federal 
commission, other than this Commission, has 
jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may not later than July 15, 1980, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, and the reasons for such 
request, and the issues of facto or law raised by said 
application-declaration which he desires to 
controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicant-declarant 
at the above-stated address, and proof of service (by 
affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date the application-declaration, as 
filed or as it may be further amended, may be 
granted and permitted to become effective as 
provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the date 
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of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate @ é 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21630/June 18, 1980 


In the Matter of 


EASTERN UTILITIES ASSOCIATES 
EUA SERVICE COMPANY 
Boston, Massachusetts 


BLACKSTONE VALLEY ELECTRIC COMPANY 
Lincoln, Rhode Island 


EASTERN EDISON COMPANY 
Brockton, Massachusetts 


MONTAUP ELECTRIC COMPANY 
Fall River, Massachusetts 


(70-6431) 


ORDER GRANTING REQUEST FOR EXCEPTION 
FROM THE CONSOLIDATED TAX ALLOCATION 
PROVISIONS OF RULE 45(b)(6) 


Eastern Utilities Associates (“EUA”), a registered 
holding company, and its electric utility subsidiaries 
Blackstone Valley Electric Company (“Blackstone”), 
Eastern Edison Company (“Eastern Edison”) and 
Montaup Electric Company (“Montaup”), together 
with its service company subsidiary EUA Service 
Corporation (“Service Company”), have filed with 
this Commission a declaration and an amendment 
thereto pursuant to Section 12(b) of the Public Utility 
Holding Company Act of 1935 (“Act”) and Rule 45 
promulgated thereunder concerning the following 
proposed transaction. 


EUA and its subsidiaries join annually in the filing of 
consolidated federal income tax returns. The 
consolidated federal income tax liabilities are 
allocable among the members of the consolidated 
group in accordance with the provisions of Section 


@ | 
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1552 of the Internal Revenue Code of 1954 (“Code”) 
and other applicable requirements of Rule 45(b)(6) 
under the Act, subject to modification for years 
subsequent to 1962 as authorized by Commission 
order dated May 28, 1963 (HCAR No. 14880). Under 
Section 1552(a)(1) of the Code, as modified by said 
order, (i) the tax and surtax (46%) on consolidated 
taxable income is apportioned in accordance with 
the ratio which that portion of the consolidated 
taxable income attributable to each member of the 
group having taxable income bears to the 
consolidated taxable income, and (ii) each of the 
subsidiaries included in the consolidated tax return 
is given the full investment credit that it contributes 
to the total investment credit allowed on the 
consolidated return. It is stated that under the 
circumstances hereinafter described, certain 
inequities and distortions will result if the allocation 
of the group’s consolidated federal income tax 
liabilities for 1979 is effected pursuant to the 
provisions of Rule 45(b)(6) set forth above. 


The estimated 1979 separate taxable income and 
losses (i.e., income or loss as determined solely for 
the purpose of computing federal income tax 
liability, and not for purposes of financial reporting) 
of the members of the EUA system (adjusted to take 
into account the consolidation and, thus, comprising 
in the aggregate the consolidated net taxable 
income) are as follows: 


Estimated Taxable 


Company Income (Loss) 
Sy Ae lL en Ren pander tii meer Coat Ah Per Ne APN oh $(2,629,466) 
SEMVIERS GOMMIANY? os 2-5 vances os dates ce salladon be Bene eenweuees = 
PHOCWHMNI ee ech occa ah elect easton Cina cece (949,200) 
ASLO IM ERIE eo. is ocak ond Cade scccecwe be wdcneos ste 4,516,305 
WIE reece ce coe tec cvetendeceerenes (1,297,323) 

GONGONCENEG! . Feo ock i cc Soak rdeenctoeete $(357,684) 


The estimated consolidated federal income tax 
refund before investment tax credits is $171,688. In 
order to allocate such consolidated tax refund 
equitably, declarants request the following 
exception from the provisions of Rule 45(b)(6) for 
the tax year 1979: 


(i) that the reduction in the consolidated tax 
liabilities arising from the net operating losses 
contributed to the consolidated tax return by 
Blackstone and Montaup be allocated in their 
entirety to Blackstone and Montaup (but that 
each other operating company be allowed to 
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offset its liability to Blackstone and Montaup by 
its full investment credits earned); and 


(ii) that in years in which Blackstone and 
Montaup have taxable income and may be 
entitled to tax credits under the operating loss 
carryback and carryover provisions of Section 
172(b) of the Code, in order to comply with the 
separate return limitations of Rule 45(b)(6), 
any tax credits remitted to Blackstone and 
Montaup as a result of the exception from said 
rule herein requested shall be applied to 
reduce any credits in future years to which 
Blackstone and Montaup may otherwise be 
entitled under any separate return limitations 
of Rule 45(b)(6). 


The proposed method of allocation would continue 
to be subject to the provision of Rule 45(b)(6)(ii) that 
the aggregate tax liability allocated to each 
subsidiary should not exceed the amount of such 
subsidiary’s tax based upon a separate return 
computed as if such subsidiary had always filed its 
tax return on a separate return basis. 


A comparison of the taxes allocated under the 
method prescribed by Rule 45(b)(6) and under the 
proposed method is as follows (all figures before 
investment tax credits): 


Under Under Proposed 

Company Rule 45 Method 
EUA $— $— 
Service Company — _ 
Blackstone = (566,602) 
Eastern Edison (171,688) " 1,035,315 
Montaup _ (640,401) 
$(171,688) $(171,688) 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at 
$3,500, including legal fees of $1,500. No state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transaction. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21490), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
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satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
deciaration, as amended, be permitted to become 
effective: 


iT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21631/June 18, 1980 


in the Matter of 


THE COLUMBIA GAS SYSTEM, INC. 
20 Montchanin Road 
Wilmington, Delaware 19807 


(70-6473) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
DEBENTURES AT COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that The Columbia Gas 
System, Inc. (“Columbia”), a registered holding 
company, has filed a declaration with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”), designating Sections 
6 and 7 of the Act and Rule 50 promulgated 
thereunder as applicable to the following proposed 
transaction. All interested persons are referred to 
the declaration, which is summarized below, for a 
complete statement of the proposed transaction. 


Columbia proposes to issue and sell, subject to the 
competitive bidding requirements of Rule 50 under 
the Act, $100,000,000 principal amount of % 
Debentures, Series Due August, 2000 (New 
Debentures). The interest rate is to be specified in 
the bids for the purchase of the New Debentures. 
The New Debentures will be issued under a Twenty- 
eighth Supplemental Indenture to the 1961 
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Indenture between Columbia and Morgan Guaranty 
Trust Company of New York, Trustee. The proposed 
Twenty-eighth Supplemental Indenture is to be 
dated as of August 1, 1980. 


It is contemplated that the formula for the 
calculation of the regular redemption prices of the 
New Debentures will provide that the regular 
redemption price for the twelve-month period 
commencing August 1, 1980 will be the initial public 
offering price of the New Debentures (exclusive of 
accrued interest) plus a premium equal to the 
interest rate of the New Debentures. For each twelve 
month period thereafter, the regular redemption 
price shall be scaled down by 1/19th of the amount 
by which the regular redemption price for the twelve- 
month period commencing August 1, 1980 exceeds 
the principal amount of the New Debentures, except 
that on and after August 1, 1999 the regular 
redemption price shall be the principal amount of 
the New Debentures, without premium. Ininstances 
where the regular redemption prices would be 
applicable, Columbia shall not have the right to 
redeem any of the New Debentures prior to August 1, 
1985 directly or indirectly, with borrowed funds, or in 
anticipation of funds to be borrowed, having an 
effective annual interest cost to Columbia of less 
than the effective annual interest cost to Columbia of 
the New Debentures. 


A mandatory sinking fund for the New Debentures 
will be provided to retire $93,750,000 principal 
amount (representing 93.75%) prior to maturity 
through annual retirements of $6,250,000 principal 
amount beginning in 1985. In addition to such 
mandatory sinking fund obligation, Columbia shall 
have the non-cumulative option to redeem on any 
sinking fund date, at the then current sinking fund 
redemption price, up to an additional $9,375,000 
principal amount of the New Debentures, but no 
redemption made pursuant to such option shall 
reduce any sinking fund requirement. 


It is stated that the net proceeds from the sale of the 
New Debentures will be used for general corporate 
purposes including the 1980 capital expenditure 
program of Columbia’s subsidiaries, which is 
presently estimated at $450,000,000. 


It is further stated that no state commission and no 
federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. A 
statement of the fees, commissions, and expenses 
related to the proposed transaction is to be filed by 
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amendment. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than July 16, 1980, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by the 
filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the declarant at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the 
request. At any time after said date, the declaration, 
as filed or as it may be amended, may be granted as 
provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices 
or orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21632/June 19, 1980 


In the Matter of 


CORAL PETROLEUM, INC. 
Houston, Texas 77024 


(70-6360) 
MEMORANDUM RELATING TO APPLICATION FOR 
APPROVAL OF ACQUISITION OF SECURITIES OR, IN 


THE ALTERNATIVE, FOR DISMISSAL OF 
APPLICATION 
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Coral Petroleum Inc. (“Coral”), a Texas corporation, 
has filed with us an application, pursuant to Sections 
9(a)(2) and 10 of the Public Utility Holding Company 
Act of 1935 (“Act”), for approval of its acquisition of 
approximately 8.58% of the outstanding shares of 
common stock of Pacific Resources, Inc. (“rikI”).! 
PRI has several nonutility subsidiaries. It is a 
statutory holding company because it owns the 
common stock of Gasco, Inc. (“Gasco”).2 Gasco 
renders utility service in Hawaii, and as PRI and 
Gasco are Hawaii corporations, PRI claims an 
exemption under Section 3(a)(1) as an “intrastate” 
holding company pursuant to Rule 2 promulgated 
thereunder (File No. 69-213). Coral is not a public 
utility company or an affiliate of any holding 
company, other than PRI, as defined in clause (A) of 
Section 2(a)(11).3 Coral has only one stockholder, a 
natural person. 


Coral does not concede that its acquisition of over 
5% of the PRI tock is forbidden by Section 9(a)(2), so 
that our approval is required under the standards of 
Section 10. It claims that its affiliate acquisition is 
not subject to Section 9(a)(2) and that, as a first 
alternative, its application should be dismissed for 
lack of jurisdiction.* PRI, by our leave, has filed a 





‘Coral’s holdings, according to its Schedule 13D, 
dated April 28, 1980, now amount to 8.77%. 


2Section 2(a)(7)(A) defines a “holding company” as 


“any company that directly or indirectly owns, 
controls, or holds with power to vote, 10 per centum 
or more of the voting securities of a public utility 
company. . .”, 


which Section 2(a)(5) defines as an electric or gas 
utility company, in turn defined in Sections 2(a)(3) 
and 2(a)(4), respectively. 


3Clause (A) of Section 2(a)(11) defines an “affiliate” 
of a “specified company” as any person, defined in 
Section 2(a)(1) as an individual or company, “that 
directly or indirectly owns, constrols, or holds with 
power to vote, 5 per centum or more of the 
outstanding voting securities of such specified 
company.” 


‘Central Illinois Public Service Company, et. al., 32 


SEC 202, 204 n. 4 (1951), Yankee Atomic Electric 
Company, et al. 36 SEC 552, 560-561 n.7 (1955). 
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brief opposing Coral’s claims that we lack 
jurisdiction and requests to be heard on Coral’s 
application for approval under Section 10. 


There are four other statutory affiliates of PRI, in 
addition to Coral. The largest of all is Alexander & 
Baldwin, Inc. (“A&B”), a publicly held company.® It 
owns about 22% of PRI common stock, and under an 
agreement, dated April 1, 1974, when PRI issues 
additional common stock, A&B may purchase 
additional shares, at prices determined in the 
agreement, in order to maintain its proportionate 
interest in PRI. Another is the Employees 
Retirement System of the State of Hawaii, with a 
9.1% stock interest. The other two hold 6.2% and 
5.1% of PRI stock, respectively. PRI has not 
protested these statutory affiliations. No 
applications for their approval under Section 10 
have been filed with us, and none has joined or 
supported Coral’s application to us. The issue 
presented by Coral’s application extends to them as 
well, and our decision today declaring Section 
9(a)(2) inapplicable to Coral’s acquisition will aiso 
determine the status of theirs. The exemptions 
claimed under Rule 2 by PRI and A&B are not at 
issue here. 


Honolulu Gas Co., Ltd., Gasco’s predecessor in 
service, was organized in 1904, and remained an 
independent gas utility company until 1971. In that 
year, under a plan of reorganization permitted by the 
Hawaii Public Utilities Commission,’ Honolulu Gas 
(merged into Gasco) became a subsidiary of PRI, 
which some of its stockholders organized in 1970. 
By exchange, share for share, Gasco shareholders 
became stockholders of PRI, and PRI became a 
holding company. At the end of 1979, PRI had 
outstanding about 6.8 million shares held by about 
3,700 shareholders, including its five affiliates that 
together own about 51% of its common stock. The 
common stock is traded in the over-the-counter 
market. 


Gasco, as a public utility company, is essentially 
engaged in the retail distribution of gas.° Its utility 
rates and service and long-term financing are 
subject to regulation by the Hawaii Commission. 
Gasco provides gas service through a system of 
underground mains to an estimated 85,200 users. 
Synthetic natural gas is distributed in Honolulu, and 
through an underground system propane is 
distributed in suburban Oahu and on the islands of 
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Hawaii, Maui and Kauai. These sales are also 
regulated by the Hawaii Commission. Through its 
Isle Gas Division, it conducts a non-utility business, 
which furnishes propane (in containerized form) to 
about 30,000 customers. The Hawaii Commission 
has under consideration whether this Division 
should be incorporated as a separate subsidiary. In 
1979, sales to all utility customers amounted to 
about 35.3 million Therms, mostly for water heating 
and cooking, and because of Hawaii’s mild weather, 
not for home heating.’ 


PRI, not a utility company, is engaged mostly 
through subsidiaries in various phases of the 
petroleum industry. Its largest subsidiary is 
Hawaiian Independent Refinery, Inc. (“HIRI”), which 
commenced operations in 1972. Itis the larger of the 
two refineries located in Hawaii. It produces a wide 
range of petroleum products, including naphtha, 
gasoline and aviation fuels, diesel and residual fuel 
oils. Naphtha is sold to Enerco, Inc., a wholly-owned 
subsidiary of PRI, to produce synthetic natural gas 
which in turn is sold to Gasco for distribution to its 
Honolulu customers. HIRI’s two largest customers 
are San Diego Gas Electric Co. and the United States 
military in Hawaii. HIRI does not have its own 
sources of crude oil, for which it is dependent mostly 
upon foreign suppliers. 





5A&B files annual and other periodic reports with the 
Commission (File No. 0-565). 


®See PRI Proxy Statement, March 28, 1980, pp. 4, 8, 
and 9. 


7See Honolulu Gas Company, Ltd., Docket No. 1861 
(May 27, 1971). 


8Section 2(a)(4) of the Act defines a “gas utility 
company” as a 


“company which owns or operates facilities used for 
the distribution at retail. .of natural or 
manufactured gas for heat, light, or power. . .” other 
than “distribution only in enclosed portable 
containers” (emphasis added). 


°A fuller summary of operating data for Gasco and 
PRI is included in the 10-K report for PRI for 1979 
(File No. 1-6884), pp. 23-29. 
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In January 1979, PRI acquired by lease, subject to a 
purchase option, the business of a company 
engaged in the sale and distribution of fuel oil, with 
terminal facilities located in Washington, Oregon, 
Idaho and Utah. It is operated by a wholly-owned 
subsidiary of PRI. Sales in 1979 amounted to about 
$26.5 million. In that year, PRI conducted 
unsuccessful negotiations for a merger with A&B, its 
largest stockholder, and charged $440,000 to its 
corporate expense for that aborted effort. A&B is an 
Hawaiian corporation with investments in energy 
related and agricultural and real estate enterprises. 
At its last annual meeting, PRI stockholders 
considered but rejected a proposal to increase PRI's 
preferred stock to 5,000,000 shares, no par value.!° 
It seems that the 1971 reorganization substantially 
confined Gasco to its gas utility business, save for 
the unresolved status of its Isle Gas Division. But for 
PRI as a holding company, the reorganization 
opened the way to diversification, which, so far, has 
been confined to what in current parlance is 
generally designated as energy related enterprises. 


The pertinent provision here is Section 9(a)(2), 
which applies to any person, including a company." 
it declares unlawful, unless approved under Section 
10, for any person to acquire 5% or more of the voting 
securities of a public-utility company, and thereby 
become an “affiliate” of such utility company under 
clause (A) of Section 2(a)(11),!? if itis an affiliate, as 
so defined, of another public utility or holding 
company, or will by a single or concurrent 
acquisition create the affiliations forbidden by 
Section 9(a)(2). While Section 9(a)(2) was amended 
in Conference, its general purpose is to inhibit 
growth of holding companies, which Section 9(a)(2) 
would aid by limiting even the influence that may 
result from affiliated acquisitions.'* 


An earlier draft of the Senate bill, S. 2796, imposed 
more severe limitations. Section 9(a)(3) of that bill 
prohibited, without approval under Section 10, any 
person to acquire, directly or indirectly, any security 
of a public-utility company if such person is an 
affiliate thereof or will by such acquisition become 
an affiliate of such public utility company.’ There 
was no such provision in the House bill, and in 
Conference the Senate provision was revised and 
included as Section 9(a)(2) of the Act. Section 
9(a)(2) as enacted thus applies only in case of a 
person who is or becomes an affiliate, as defined in 
clause (A) of Section 2(a)(11), “of more than one 
public utility or holding company.”'® Unlike its 
predecessor, Section 9(a)(2) permits, directly or 
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indirectly, an affiliate acquisition, as defined, with 
respect to one public utility company. Such an 
acquisition, not subject to Section 9(a)(2), does not 
call for approval under Section 10. 


Section 9(a)(2), as enacted, is aimed at dual or 
multiple affiliations through stock acquisitions of 
public utilities. It thus declares unlawful such an 
affiliated acquisition if the acquiring person is 
already an affiliate “of any other public utility or 
holding company. ...” The reference to affiliation with 
a holding company as the second or other affiliation 





In support of this proposal the Proxy Statement 
said (p. 8): 


“The Company (PRI) is currently and will continue to 
discuss with third parties, from time to time, 
business combinations involving possible issuance 
of the Company’s preferred shares and/or other 
Company securities. These discussions are part of 
an ongoing program to seek business opportuni- 
=. 


PRI disclaimed that it then had any particular 
business opportunity or combination in mind, 
concluding that it “has no intention to issue 
additional preferred shares as a device to create 
voting or other impediments to frustrate the efforts 
of third parties to merge with or control the 
Company.” 


Section 9(a)(2) provides that unless approved 
under the standards of Section 10, it is unlawful 


“.. for any person, by use of the mails or any means 
or instrumentality of interstate commerce, to 
acquire, directly or indirectly, any security of any 
public utility company, if such person is an affiliate, 
under clause (A) of paragraph (11) of subsection (a) 
of section 2, of such company and of any other 
public utility or holding company, or will by virtue of 
such acquisition become such an affiliate.” 


2See note 3, supra. 


3See S. Rep. No. 621 on S. 2796, 74th Cong. 1st 
Sess. (1935), p. 30. 


'4/bid. 


15See Conference Report No. 1903 on S. 2796, 74th 
Cong., 1st Sess. 
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that makes Section 9(a)(2) applicable is not to be 
found in the predecessor provision in the Senate bill. 
It is a statutory declaration that for purposes of 
Section 9(a)(2) appropriate ownership of the stock 
of a holding company has the same effect as an 
affiliation with the subsidiary public utility itself, 
which the holding company, by definition, controls. 


So read, a statutory affiliate acquisition under 
Section 9(a)(2) is really defined alternatively. It 
includes an acquisition, directly or indirectly, made 
by a person who acquires either 5 percent or more of 
the voting securities of a public utility company ora 
like percentage of the voting stock of a holding 
company.'© The words “directly or indirectly” in 
Section 9(a)(2) are more appropriately, if not 
exclusively, addressed to the form or manner of the 
acquisition. Their main though not the sole purpose 
is to prevent evasion of Section 9(a)(2) by dividing 
the prohibited acquisitions among several persons 
or companies with common or mutual interests on 
the false assumption that each acquisition, 
independently of the orders, is not within the 
requirements of Section 9(a)(2).!” 


Affiliate acquisitions within Section 9(a)(2) may 
occur in sequence or concurrently. Hence, Section 
9(a)(2) applies to an affiliate acquisition of a public 
utility company by a person that is already an 
affiliate of another utility or holding company.’® It 
also applies to a single or contemporaneous 
acquisition of stock of a holding company that has 
two subsidiary utilities..? No such dual affiliations 
are involved here in the case of Coral and PRI. 


When Coral acquired 5% of PRI’s common stock, it 
became an affiliate of PRI, a holding company 
owning the common stock of Gasco, which is its sole 
utility subsidiary. Coral was not then or now an 
affiliate of any other public utility either directly or 
through a holding company. Section 9(a)(2) would 
not apply if Coral had acquired the stock of Gasco. 
Two affiliate acquisitions are not created by Coral’s 
acquisition of the stock of PRI unless we count the 
Gasco affiliation twice, one to establish PRI as a 
holding company whose stock Coral acquired 
directly, and the other to treat the acquisition of the 
PRI stock as an indirect acquisition of the stock in 
Coral. That is not a proper reading of Section 9(a)(2), 
nor is it good arithmetic. A person affected by 
diplopia or double vision does not see two objects 
but two images of one and only one object. In 
scanning Section 9(a)(2), a lawyer’s eye can do no 
more or better. 
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In its brief PRI states that its construction of Section 
9(a)(2) as applied to Coral is supported by our 
decision in Community Gas and Power Company, 15 
SEC 492 (1944). In that case Alpha Associates 
(“Alpha”) filed an application to acquire all of the 
outstanding shares of American Utilities Associates 
(“Associates”), an exempt holding company that 
owned almost all the voting securities of a single 
public utility, Lowell Gas Light Company (“Lowell”). 
Alpha was not an affiliate of another public utility or 
holding company. Nonetheless, we determined that 
Section 9(a)(2) applied since by acquiring the stock 
of Associates “Alpha would become an affiliate both 
of Lowell, a public utility company, and of 
Associates, a holding company.” (15 SEC 503).?° 





16In this respect, Section 9(a)(2) is not unique. There 
is a close parallel in clause (A) of section 2(a)(7) 
which defines a “holding company” as a company 
which owns, directly or indirectly, 10 percent of the 
outstanding voting securities “of a public-utility 
company” or of a “holding company” as defined in 
clause (A) (or in clause (B) which is not here 
material). There is no redundancy in this definition. 
The comprehensive definition eliminates as 
irrelevant and meaningless such semantic 
questions as to whether a company is a holding 
company if it owns 10% of the stock of a holding 
company that owns not all but only 10% of the stock 
of a utility company. 


17S$ee Eastern Gas and Fuel Associates et al., 43 SEC 
524, 542-544 (1967). 


18See Eastern Gas and Fuel Associates, et al., 43 SEC 
524 (1967); Union Electric Company, 45 SEC 489 
(1974), aff'd 521 F.2d 324 (D.C. Cir. 1975); Illinois 
Power Company, 44 SEC 140 (1970); Hawaiian 
Electric Company Inc., 44 SEC 189 (1970). 


18Peoples Gas Light & Coke Company, et al., 43 SEC 
624 (1967); North Penn Gas Company et al., —__— 
SEC ___, HCAR No. 19254 (November 25, 1975); 
Estacado, Inc., HCAR No. 21106 (June 19, 1979). 


The same interpretation of Section 9(a)(2) is 
reflected in the following orders in three other 
uncontested cases without any discussion of the 
Commission’s jurisdiction: C. Bascom Slemp, Il, 
HCAR No. 12637 (August 30, 1954); Lester Martin, 
HCAR No. 12856 (April 26, 1955); Robert R. Young, 
HCAR No. 13071 (December 22, 1955). 
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The ruling or interpretation of Section 9(a)(2) was 
not necessary to the decision in that case. Alpha had 
been organized to acquire the Associates shares on 
behalf of a small group of investors, including an 
exempt holding company which was to acquire up to 
24% of the shares. The Commission also found that 
Section 9(a)(2) applied to the acquisition by that 
holding company, and analyzed the statutory 
requirements of Section 10 in terms of its effect on 
the three gas utility companies being brought under 
common control. (15 SEC at 503-504). 


We think that Section 9(a)(2) as applied to Alpha 
alone was not currectly interpreted. It is inconsistent 
with the interpretation of Section 9(a)(2) we have 
extensively developed in the case before us. That 
inconsistent interpretation, really a dictum in effect, 
is hereby expressly overruled. 


It appears that PRI is not so much troubled with 
Coral’s present holdings. It is far more concerned 
with the consequences if Coral, with the intent to 
secure control, should increase its holdings to 10% 
or more of the stock of PRI and thus become a 
holding company. Coral, a Texas corporation, would 
not be in a position to claim the “intrastate” 
exemption now relied on by PRI. Further, were Coral 
to become a holding company over PRI, itself a 
holding company, that would raise the question 
whether the two-tiered holding-company system so 
created had become unduly complex under Section 
11(b)(2) of the Act. 


Coral states in its application that if it obtains 
effective control or influence over PRI it would urge 
the sale of Gasco, and that would end all holding 
company relationships to Gasco. Under the 1971 
reorganization, however, PRI has agreed that it will 
not sell or divest itself of the Gasco common stock 
without the approval of the Hawaii Commission, and 
the divestiture would also affect PRI’s other 
stockholders. An alternative means of complying 
with Section 11(b)(2) would be to require Coral to 
divest its PRI stock, but we do not undertake here to 
consider the merits of this or other possible 
solutions. The issues we have here outlined should 
provide guidance as to some issues which a tender 
offer by Coral or any others for the PRI stock might 
present under the Act. 


In view of the foregoing discussion, since Section 
9(a)(2) is not applicable, we do not have authority to 
approve or to disapprove the Coral acquisition of the 
PRI stock. But we do not consider it necessary to 
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dismiss its application. Section 10(d) expressly 
permits an applicant to withdraw its application, and 
we shall afford Coral the opportunity to do so. If 
within ten days of receipt of our decision, Coral files a 
notification of withdrawal, this proceeding shall be 
deemed terminated effective forthwith, without any 
further action by us. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11212/June 13, 1980 


In the Matter of 


VARIFUND, INC. 
79011 Herschel Avenue #401 
La Jolla, California 92037 


(811-2048) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
INVESTMENT COMPANY ACT OF 1940 DECLARING 
THAT THE APPLICANT HAS CEASED TO BE AN 
INVESTMENT COMPANY 


VariFund, Inc. (“Applicant”), registered under the 
Investment Company Act of 1940 (“Act”) as an 
open-end, non-diversified management investment 
company, filed an application on January 7, 1980, 
pursuant to Section 8(f) of the Act for an order of the 


- Commission declaring that Applicant has ceased to 


be an investment company as defined by the Act. 


On May 5, 1980, a notice was issued (investment 
Company Act Release No. 11178) of the filing of said 
application. The notice gave interested persons an 
opportunity to request a hearing, and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 
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The matter has been considered, and it is found that 
the Applicant has ceased to be an investment 
company. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of VariFund, Inc., under the Act 
shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11213/June 13, 1980 


In the Matter of 


TRUSTEES’ EQUITY FUND, INC. 
1250 Drummers Lane 

(P.O. Box 1100) 

Valley Forge, Pennsylvania 19482 


(811-1420) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Trustees’ Equity 
Fund, Inc. (“Applicant”), an open-end, diversified 
management investment company registered under 
the Investment Company Act of 1940 (“Act”), filed 
an application on October 31, 1979, pursuant to 
Section 8(f) of the Act and Rule 8f-1 thereunder, for 
an order declaring that Applicant has ceased to be 
an investment company. All interested persons are 
referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicant was organized under the laws of the State 
of Maryland on March 3, 1966. On August 24, 1966, 
Applicant registered under the Act and filed a 
registration statement under the Securities Act of 
1933 with respect to 200,000 shares of its common 
stock, $1.00 par value. Such registration statement 
was declared effective on February 17, 1967, and 
Applicant commenced offering its shares to the 
public on that date. 
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Applicant represents that on April 20, 1978, its 
board of directors approved and recommended to 
shareholders an agreement and plan of 
reorganization dated April 20, 1978 (the 
“Agreement”) providing for (1) the acquisition by 
Windsor Fund, Inc. (“Windsor”), an open-end, 
diversified management investment company 
registered under the Act which, like Applicant, is a 
member of the Vanguard Group of investment 
companies, of substantially all the assets of 
Applicant in exchange for shares of Windsor; (2) the 
pro rata distribution of such shares to shareholders 
of Applicant according to their respective interests; 
and (3) the dissolution and deregistration of 
Applicant as an investment company. Applicant 
represents that on September 29, 1978, after 
obtaining shareholder approval, substantially all its 
assets were acquired by Windsor in exchange for 
shares of common stock of Windsor under the terms 
of the Agreement. Applicant states that the 
Commission issued an order (Investment Company 
Act Release No. 10418) on September 27, 1978, 
permitting such transaction. 


Applicant represents that as of the date of filing of 
the application, it has no assets, no debt or other 
liability outstanding and no security holders. In 
addition, Applicant represents that it is not currently 
a party to any litigation. Applicant states, however, 
that technically it is still a party to the application 
filed jointly by the Vanguard Group of investment 
companies and the Vanguard Group, Inc., pursuant 
to Sections 6(c), 17(b) of the Act and Rule 17d-1 
under the Act (File No. 812-4094), Admin. Proc. File 
No. 3-5281) for an order of the Commission 
permitting the Vanguard Group of investment 
companies to internalize their distribution activities. 
Finally, Applicant represents that it is not now 
engaged in, nor does it propose to engage in, any 
business activities other than those necessary for 
the winding-up of its affairs. 


Section 8(f) of the Act provides, in part, that when the 
Commission upon application finds that a registered 
investment company has ceased to be an 
investment company, it shall so declare by order 
and, upon the taking effect of such order, the 
registration of such Company shall cease to be in 
effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than July 8, 1980, at 5:30 p.m., 
submit to the Commission in writing, a request for a 
hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
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for such request and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed contem- 
poraneously with the request. As provided by Rule 0- 
5 of the Rules and Regulations promulgated under 
the Act, an order disposing of the application herein 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11214/June 16, 1980 


In the Matter of 


NEA INCOME FUND, INC. 
Three Parkway 
Philadelphia, PA 19101 


(811-2678) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that NEA Income Fund, 
Inc. (“Applicant”), an open-end, diversified, 
management investment company registered under 
the Investment Company Act of 1940 (“Act”), filed 
an application on May 21, 1980, for an order of the 
Commission, pursuant to Section 8(f) of the Act, 
declaring that Applicant has ceased to be an 
investment company. All interested persons are 
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referred to the application on file with the 
Commision for a statement of the representations 
contained therein, which are summarized below. 


Applicant was organized as a Maryland corporation. 
On September 16, 1976, Applicant registered under 
the Act and filed a registration statement pursuant to 
the Securities Act of 1933 with respect to 1,000,000 
shares of its common stock, par value $.50 per 
share. Such registration statement was declared 
effective on December 29, 1976, and Applicant 
commenced the initial public offering of its shares 
on January 3, 1977. 


On December 12, 1979, Applicant’s board of 
directors, by unanimous vote, adopted resolutions 
authorizing the liquidation and dissolution of 
Applicant. Shareholders approved such resolutions 
on March 14, 1980. Pursuant to a plan of liquidation 
and dissolution, on March 27, 1980, Applicant 
distributed to all shareholders not holding stock 
certificates a liquidating distribution equal to the 
shareholder’s proportionate interest in Applicant’s 
net assets. At the same time, Applicant mailed to 
each shareholder holding a stock certificate a 
confirmation showing such shareholder’s 
proportionate interest in Applicant’s net assets 
together with a statement that the shareholder would 
be paid in cash upon return of his stock certificate. 
Subsequently, stock certificates were returned and 
appropriate distributions were paid to shareholders. 
On May 1, 1980, Applicant filed articles of 
dissolution with the State of Maryland and, 
accordingly, Applicant has been dissolved under 
Maryland law. 


Applicant represents that it has no assets and 
liabilities, that it is not a party to any litigation or 
administrative proceeding, and that it has no 
security holders. Applicant states that to the extent 
fes and costs for legal, accounting and other services 
are outstanding, such fees and costs will be borne 
entirely by INA Capital Management Corporation, 
Applicant’s investment adviser. Finally, Applicant 
states that it is not now engaged in, nor does it 
propose to engage in, any business activities other 
than those necessary for the winding up of its affairs. 


Section 8(f) of the Act provides, in part, that when the 
Commission upon application finds that a registered 
investment company has ceased to be an 
investment company, it shall so declare by order 
and, upon the taking effect of such order, the 
registration of such company shall cease to be in 
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effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than July 11, 1980, at 5:30 
p.m., submit to the Commission in writing, a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed contem- 
poraneously with the request. As provided by Rule 0- 
5 of the Rules and Regulations promulgated under 
the Act, an order disposing of the application herein 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11215/June 16, 1980 


In the Matter of 


VANGUARD MUNICIPAL BOND FUND, INC. 
1250 Drummers Lane 
Valley Forge, PA 19482 


(812-4647) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER OF 
EXEMPTION FROM THE PROVISIONS OF SECTION 
2(a)(41) OF THE ACT AND RULES 2a-4 AND 22c-1 
UNDER THE ACT 
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NOTICE IS HEREBY GIVEN that Vanguard Municipal 
Bond Fund, Inc. (formerly Warwick Municipal Bond 
Fund, Inc.) (“Applicant”), an open-end, diversified, 
management investment company registered under 
the Investment Company Act of 1940 (“Act”), filed 
an application on March 31, 1980, and an 
amendment thereto on June 5, 1980, for an order of 
the Commission, pursuant to Section 6(c) of the Act, 
exempting Applicant from the provisions of Section 
2(a)(41) of the Act and Rules 2a-4 and 22c-1 
thereunder to the extent necessary to permit 
Applicant’s Money Market Portfolio to compute its 
net asset value per share using the amortized cost 
nethod of valuing its portfolio securities. All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are 
summarized below. 


Applicant is a “series” mutual fund which currently 
offers five separate and diversified portfolios of 
municipal bonds. Citibank, N.A. acts as the 
investment adviser for each of the five portfolios. 
Applicant’s investment objective is to provide 
investors with the highest available level of interest 
income that is exempt from federal income tax and 
is consistent with both conservation of capital and 
the maturity and quality standards prescribed for 
each portfolio. On March 12, 1980, Applicant’s 
board of directors approved amendments to its 
articles of incorporation providing for a change in its 
name from “Warwick Municipal Bond Fund, Inc.” to 
“Vanguard Municipal Bond Fund, Inc.” and for the 
addition of a new class of shares (hereinafter 
referred to as the “Money Market Portfolio”). Those 
amendments were approved by shareholders on 
April 25, 1980. 


The Money Market Portfolio invests in short-term 
municipal obligations whose interest payments are 
exempt from federal income tax. Those obligations, 
which are issued by cities, municipalities, and 
municipal agencies, include tax anticipation notes, 
revenue anticipation notes, tax and revenue 
anticipation notes, bond anticipation notes, grant 
anticipation notes and construction loan notes. The 
Money Market Portfolio also invests in project notes, 
which are obligations of a state or local public 
housing agency, but guaranteed by the federal 
government through the Department of Housing and 
Urban Development. 


The municipal bonds held by the Money Market 
Portfolio will be rated at the time of purchase within 
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the two highest grades assigned by Moody’s 
Investors Services, Inc. (Aaa and Aa) or Standard & 
Poor's Corporation (AAA and AA), or of comparable 
quality as determined by Applicant’s board of 
directors. 


As here pertinent, Section 2(a)(41) of the Act defines 
value to mean (1) with respect to securities for which 
market quotations are readily available, the market 
value of such securities, and (2) with respect to other 
securities and assets, fair value as determined in 
good faith by an investment company’s board of 
directors. Rule 22c-1 adopted under the Act 
provides, in part, that no registered investment 
company or principal underwriter therefor issuing 
any redeemable security shall sell, redeem or 
repurchase any such security except at a price 
based on the current net asset value of such security 
which is next computed after receipt of a tender of 
such security for redemption or of an order to 
purchase or sell such security. 


Rule 2a-4 adopted under the Act provides, as here 
relevant, that the current net asset value of a 
redeemable security issued by a registered 
investment company, used in computing its price for 
the purposes of distribution, redemption and 
repurchase, shall be an amount which reflects 
calculations made substantially in accordance with 
the provisions of that rule, with estimates used 
where necessary or appropriate. Rule 2a-4 further 
states that portfolio securities with respect to which 
market quotations are readily available shall be 
valued at current market value, and other securities 
and assets shall be valued at fair value as 
determined in good faith by the board of directors of 
the registered company. Prior to the filing of the 
application, the Commission expressed its view that, 
among other things, (1) Rule 2a-4 under the Act 
requires that portfolio instruments of “money 
market” funds be valued with reference to market 
factors, and (2) it would be inconsistent, generally, 
with the provisions of Rule 2a-4 for a “money 
market” fund to value its portfolio instruments onan 
amortized cost basis (Investment Company Act 
Release No. 9786, May 31, 1977). 


Section 6(c) provides, in pertinent part, that upon 
application the Commission may conditionally or 
unconditionally exempt any person, security or 
transaction or any class or classes of persons, 
securities or transactions, from any provision or 
provisions of the Act or of any rule or regulation 
thereunder, if and to the extent that such exemption 
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is necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. Applicant requests an order, pursuant to 
Section 6(c) of the Act, exempting it: from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder to the extent necessary 
to permit the Money Market Portfolio to value its 
assets using the amortized cost method of valuation. 


Applicant states that it wishes to attract sophisticated 
individual and institutional investors and that many 
of those investors require a short-term municipal! 
bond fund which maintains a constant net assei 
value per share and pays dividends which do not 
fluctuate due to daily changes in the values of its 
portfolio securities. Applicant believes that in order 
to attract such investors and retain them as 
shareholders, the Money Market Portfolio must have 
a stable net asset value, preferably at $1.00 per 
share, and a steady flow of investment income. 


Applicant believes that the valuation of the Money 
Market Portfolio’s investment securities on the 
amortized cost basis will benefit its shareholders by 
enabling the Money Market Portfolio to maintain 
more effectively its $1.00 price per share while 
providing shareholders with the opportunity to 
receive a flow of investment income less subject to 
fluctuation than under procedures whereby its daily 
dividend would be adjusted by all realized and 
unrealized gains and losses on its _ portfolio 
securities. Applicant’s board of directors has 
determined that the amortized cost method of 
calculating the net asset value per share of the 
Money Market Portfolio under such circumstances 
is appropriate and in the best interests of 
shareholders. In addition, Applicant has agreed to 
the imposition of the following conditions to any 
order granting the exemptive relief requested. 


(1) In supervising the operations of the Money 
Market Portfolio and delegating specia! 
responsibilities involving management of the Money 
Market Portfolio to Applicant’s investment adviser 
Applicant’s board of directors undertakes—as < 
particular responsibility within the overall duty of 
care owed to its stockholders—to establish 
procedures reasonably designed, taking into 
account current market conditions and the Money 
Market Portfolio’s investment objectives, to stabilize 
the Money Market Portfolio’s net asset value per 
share, as computed for the purpose of distribution, 
redemption and repurchase at $1.00 per share. 
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(2) Included within the procedures to be adopted by 
the board of directors shall be the following: 


(a) Review by the board of directors, as it deems 
appropriate and at such intervals as are reasonable 
in light of current market conditions, to determine 
the extent of deviation, if any, of the Money Market 
Portfolio’s net asset value per share as determined 
by using available market quotations from the $1.00 
amortized cost price per share, and maintenance of 
records of such review.! 


(b) In the event such deviation from the $1.00 
amortized cost price per share exceeds 1/2 of 1%, a 
requirement that the board of directors will promptly 
consider what action, if any, should be initiated. 


(c) Where the board of directors believes the extent 
of any deviation from the Money Market Portfolio’s 
$1.00 amortized cost price per share may result in 
material dilution or other unfair results to investors 
or existing stockholders, it shall take such action as it 
deems appropriate to eliminate or to reduce to the 
extent reasonably practicable such dilution or unfair 
results, which may include: redeeming shares in 
kind; selling portfolio instruments prior to maturity 
to realize capital gains or losses, or to shorten the 
Money Market Portfolio’s average portfolio maturity; 
withholding dividends; or utilizing a net asset value 
per share as determined by using available market 
quotations. 





1To fulfill this condition, Applicant intends to use 
actual quotations, or estimates of market value 
reflecting current market conditions chosen by its 
board of directors in the exercise of its discretion to 
be appropriate indicators of value, which may 
include, inter alia, (1) quotations or estimates of 
market value for individual portfolio instruments, or 
(2) values obtained from yield data relating to 
classes of money market instruments published by 
reputable sources. 


2in fulfilling this condition, if the disposition of a 
portfolio instrument results in a dollar-weighted 
average portfolio maturity in excess of 120 days, the 
Money Market Portfolio will invest its available cash 
in such a manner as to reduce its dollar-weighted 
average portfolio maturity to 120 days or less as soon 
as reasonably practicable. 
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(3) The Money Market Portfolio will maintain a 
dollar-weighted average portfolio maturity 
appropriate to its objective of maintaining a stable 
net asset value per share; provided, however, that 
the Money Market Portfolio will not (a) purchase any 
instrument with a remaining maturity of greater than 
one year, or (b) maintain a dollar-weighted average 
portfolio maturity in excess of 120 days.? 


(4) Applicant will record, maintain and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 
thereto) described in condition 1 above, and 
Applicant will record, maintain and preserve for a 
period of not less than six years (the first two years in 
an easily accessible place) a written record of the 
board of directors’ considerations and actions taken 
in connection with the discharge of its 
responsibilities, as set forth above, to be included in 
the minutes of the board’s meetings. The documents 
preserved pursuant to this condition shall be subject 
to inspection by the Commission in accordance with 
Section 31(b) of the Act as though such documents 
were records required to be maintained pursuant to 
rules adopted under Section 31(a) of the Act. 


(5) The Money Market Portfolio will limit its portfolio 
investments, including repurchase agreements, to 
those U.S. dollar-denominated instruments which 
Applicant’s board of directors determines present 
minimal credit risks, and which are of high quality as 
determined by any major rating service or, in the 
case of any instrument that is not rated, of 
comparable quality as determined by the board of 
directors. 


(6) Applicant will include in each quarterly report, as 
an attachment to Form N-1Q, a statement as to 
whether any action pursuant to condition 2(c) above 
was taken during the preceding fiscal quarter, and, if 
any action was taken, will describe the nature and 
circumstances of such action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than July 11, 1980, at 5:30 
p.m., submit to the Commission in writing, a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
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such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission's own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11216/June 17, 1980 


In the Matter of 


SIGMA GOVERNMENT SECURITIES FUND, INC. 
Greenville Center 

3801 Kennett Pike 

Wilmington, Delaware 19807 


(812-4666) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM RULES 2a-4 AND 
22c-1 UNDER THE ACT 


On May 19, 1980, a notice was issued (Investment 
Company Act Release No. 11176) of an application 
filed on April 21, 1980, by Sigma Government 
Securities Fund, Inc. (“Applicant”), an open-end, 
diversified management investment company 
registered under the Investment Company Act of 
1940 (“Act”), pursuant to Section 6(c) of the Act for 
an order of exemption from the previsions of Rules 
2a-4 and 22c-1 under the Act to the extent necessary 
to permit Applicant to compute its net asset value for 
the purpose of sales, redemptions and repurchases 
of its share to the nearest one cent ona share value of 
one dollar. 
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The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as of course 
unless a hearing should be ordered. No request fora 
hearing has been filed and the Commission has not 
ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemption is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the 
provisions of Rules 2a-4 and 22c-1 under the Act, to 
the extent requested, be and hereby is, granted, 
effective forthwith, subject to the following 
conditions to which Applicant has consented: 


1. The Board of Directors of Applicant, in supervising 
Applicant's operations and delegating special 
responsibilities involving portfolio management to 
Applicant’s investment adviser, undertake—as a 
particular responsibility within the overall duty of 
care owed to Applicant’s shareholders—to assure to 
the extent reasonably practicable taking into 
account current market conditions affecting 
Applicant’s investment objective, that the price per 
share of Applicant's shares are computed for 
purposes of distribution, redemption and 
repurchase rounded to the nearest one cent, will not 
deviate from $1.00; 


2. Applicant will maintain a dollar-weighted average 
portfolio maturity appropriate to its objectives of 
maintaining a stable price per share, and Applicant 
will not (i) purchase an instrument with a remaining 
maturity of greater than one year or (ii) maintain a 
dollar-weighted average portfolio maturity in excess 
of 120 days; and 


3. Applicant will limit its portfolio investments, 
including repurchase agreements, to those U.S. 
dollar denominated instruments which the Board of 
Directors determines present minimal credit risks, 
and which are of “high quality” as determined by any 
major rating service or, in the case of any instrument 
that is not rated, of comparable quality as 
determined by the Board of Directors. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT OF 1940 
Release No. 11217/June 17, 1980 


In the Matter of 


SIGMA MONEY MARKET FUND, INC. 
Greenville Center 

3801 Kennett Pike 

Wilmington, Delaware 19807 


(812-4665) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM RULES 2a-4 AND 
22c-1 UNDER THE ACT 


On May 19, 1980, a notice was issued (Investment 
Company Act Release No. 11177) of an application 
filed on April 21, 1980, by Sigma Money Market 
Fund, Inc. (“Applicant”), an open-end, diversified 
management investment company registered under 
the investment Company Act of 1940 (“Act”), 
pursuant to Section 6(c) of the Act for an order of 
exemption from the provisions of Rules 2a-4 and 
22c-1 under the Act to the extent necessary to 
permit Applicant to compute its net asset value for 
the purpose of sales, redemptions and repurchases 
of its shares to the nearest one cent on a share value 
of one dollar. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as of course 
unless a hearing should be ordered. No request fora 
hearing has been filed and the Commission has not 
ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemption is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the 
provisions of Rules 2a-4 and 22c-1 under the Act, to 
the extent requested, be and hereby is, granted, 
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effective forthwith, subject to the following 
conditions to which Applicant has consented: 





1. The Board of Directors of Applicant, in supervising 
Applicant’s operations and delegating special 
responsibilities involving portfolio management to 
Applicant’s investment adviser, undertake—as a 
particular responsibility within the overall duty of 
care owed to Applicant’s shareholders—to assure to 
the extent reasonably practicable taking into 
account current market conditions affecting 
Applicant’s investment objective, that the price per 
share of Applicant’s shares are computed for 
purposes of distribution, redemption and 
repurchase rounded to the nearest one cent, will not 
deviate from $1.00; 


2. Applicant will maintain a dollar-weighted average 
portfolio maturity appropriate to its objectives of 
maintaining a stable price per share, and Applicant 
will not (i) purchase an instrument with a remaining 
maturity of greater than one year or (ii) maintain a 
dollar-weighted average portfolio maturity in excess 
of 120 days; and 


3. Applicant will limit its portfolio investments, 
including repurchase agreements, to those U.S. 
dollar denominated instruments which the Board of 
Directors determines present minimal credit risks, 
and which are of “high quality” as determined by any 
major rating service or, in the case of any instrument 
that is not rated, of comparable quality as 
determined by the Board of Directors. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11218/June 17, 1980 


In the Matter of 

NATIONWIDE LIFE INSURANCE COMPANY 
AND 

NATIONWIDE DC VARIABLE ACCOUNT 


One Nationwide Plaza 
Columbus, OH 43216 


Qe | 
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(812-4518) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING PROPOSED TRANSACTIONS FROM 
SECTIONS 2(a)(32), 2(a)(35), 22(c), 26(a)(2)(C), 
27(c)(1), 27(c)(2), 27(d) AND RULE 22c-1 


Nationwide Life Insurance Company, a stock life 
insurance company organized under the laws of the 
State of Ohio, and Nationwide DC Variable Account, 
a separate account registered under the Investment 
Company Act of 1940 (“Act”) as a unit investment 
trust (collectively “Applicants”), filed an application 
on August 14, 1979, and an amendment thereto on 
May 14, 1980, pursuant to Section 6(c) of the Act, for 
an order exempting from Sections 2(a)(32), 
2(a)(35), 22(c), 26(a)(2)(C), 27(c)(1), 27(c)(2), 
27(d) and Rule 22c-1 of the Act, to the extent 
necessary, a proposed change in the pricing of one 
of their existing variable annuity contracts. 


On May 22, 1980 a notice was issued (Investment 
Company Act Release No. 11180) of the filing of the 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not order a hearing. 


The matter has been considered and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT 1S ORDERED, pursuant to Section 6(c) of the Act, 
that the exemptions from Sections 2(a)(32), 
2(a)(35), 22(c), 26(a)(2)(C), 27(c)(1), 27(c)(2), 
27(d) and Rule 22c-1 be, and they hereby are, 
granted, effective forthwith. 


For the Commission by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11219/June 17, 1980 


In the Matter of 
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BERKSHIRE CAPITAL FUND, INC. 
700 South Street 
Pittsfield, MA 01201 


(811-1656) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 


On May 23, 1980, a notice was issued (Investment 
Company Act Release No. 11185) of an application 
filed on January 7, 1980, by Berkshire Capital Fund, 
Inc. (“Applicant”), registered under the Investment 
Company Act of 1940 (“Act”) as an open-end, 
diversified management investment company, 
requesting an order of the Commission, pursuant to 
Section 8(f) of the Act, declaring that Applicant has 
ceased to be an investment company as defined by 
the Act. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as of course 
unless a hearing should be ordered. No request for a 
hearing has been filed, and the Commission has not 
ordered a hearing. 


The matter has been considered, and it is found that 
Applicant has ceased to be an investment company 
as defined by the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration under the Act of Berkshire 
Capital Fund, Inc., shall forthwith cease to be in 
effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11220/June 17, 1980 


In the Matter of 
CONTRARIAN OPTION FUND, INC. 


12955 Biscayne Blvd. #406 
North Miami, Florida 33181 
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(811-2883) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 


Contrarian Option Fund, Inc. (‘‘Applicant”), 
registered under the Investment Company Act of 
1940 (‘Act’) as a closed-end, diversified 
management investment company, filed an 
application on March 31, 1980, pursuant to Section 
8(f) of the Act for an order of the Commission 
declaring that Applicant has ceased to be an 
investment company as defined in the Act. 


On May 19, 1980, a notice (Investment Company Act 
Release No. 11174) was issued of the filing of said 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered and it is found that 
Applicant has ceased to be an investment company. 
Accordingly, 


IT |S HEREBY ORDERED, pursuant to Section 8(f) of 
the Act, that the registration of Contrarian Option 
Fund, Inc., shall cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11221/June 17, 1980 


in the Matter of 


FIDUCIARIES FUND FOR CASH RESERVES 
c/o William J. Nutt, Esq. 

Ballard, Spahr, Andrews & Ingersoll 

30 South 17th Street 

Philadelphia, Pennsylvania 19103 


(811-2617) 


NOTICE OF PROPOSAL TO TERMINATE 
REGISTRATION PURSUANT TO SECTION 8(f) OF 
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THE ACT 


NOTICE IS HEREBY GIVEN that the Commission @ 
proposes to declare, by order on its own motion 
pursuant to Section 8(f) of the Investment Company 
Act of 1940 (the ‘“Act’), that Fiduciaries Fund for a 
Cash Reserves (the “Fund”), registered under the 
Act as a diversified, open-end, management 
investment company, has ceased to be an 
investment company as defined by the Act. 


The Fund registered under the Act on January 5, 
1976. However, the Fund’s registration statement 
under the Securities Act of 1933 has never become 
effective. By letter dated February 12, 1980, counsel 
for the Fund advised the staff of the Commission that 
the Fund has neither sold any of its shares nor 
commenced investment activities, and that the 
Fund’s management has no intention of pursuing 
the investment activities described in the 
registration statement. 


Section 8(f) of the Act provides, in pertinent part, 
that when the Commission, on its own motion, finds 
that a registered investment company has ceased to 
be an investment company, it shall so declare by 
order, and that upon the taking effect of such order, 
the registration of such company under the Act shall 
cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than July 16, 1980, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request and the issues, if any, of facto or law 
proposed to be controverted, or he may request that 
he be notified if the Commission should order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon the Fund at the address stated above. Proof of 
such service (by affidavit or, in case of an attorney- 
at-law, by certificate) shall be filed contem- 
poraneously with the request. As provided by Rule 0- 
5 of the Rules and Regulations promulgated under 
the Act, an order disposing of the matter will be 
issued as of course following said date unless the 
Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
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of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11222/June 18, 1980 


In the Matter of 


VARIABLE ANNUITY ACCOUNT B OF AETNA LIFE 
INSURANCE AND ANNUITY COMPANY, 


VARIABLE ANNUITY ACCOUNT C OF AETNA LIFE 
INSURANCE AND ANNUITY COMPANY, 


VARIABLE ANNUITY ACCOUNT E OF AETNA LIFE 
INSURANCE AND ANNUITY COMPANY 


AND 


AETNA LIFE INSURANCE AND ANNUITY COMPANY 
151 Farmington Avenue 
Hartford, Connecticut 06156 


(812-4604) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
INVESTMENT COMPANY ACT OF 1940 GRANTING 
EXEMPTIONS FROM SECTIONS 2(a)(32), 2(a)(35), 
22(c), 26(a)(2)(C), 27(c)(1), 27(c)(2), 27(d) OF THE 
ACT AND RULE 22c-1 THEREUNDER, AND 
PURSUANT TO SECTION 11 OF THE ACT 
APPROVING AN OFFER OF EXCHANGE 


Variable Annuity Accounts B, C, and E of AEtna Life 
Insurance and Annuity Company each of which is 
registered under the Investment Company Act of 
1940 (“Act”) as a unit investment trust, and AEtna 
Life Insurance and Annuity Company, the principal 
underwriter therefor, filed an application on January 
25, 1980, and an amendment thereto on April 23, 
1980 pursuant to Section 6(c) of the Act for an order 
of the Commission granting exemptions from 
Sections 2(a)(32), 2(a)(35), 22(c) (and Rule 22c-1 
thereunder), 26(a)(2)(C), 27(c)(1), 27(c)(2) and 
27(d) of the Act, and pursuant to Section 11 of the 
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Act for an order approving an offer of exchange. 


On May 23, 1980 a notice was issued (Investment 
Company Act Release No. 11186) of the filing of the 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 11 of the Act, 
that the proposed exchange offer be, and hereby is, 
approved, and, pursuant to Section 6(c) of the Act, 
that the exemptions from Sections 2(a)(32), 
2(a)(35), 22(c) (and Rule 22c-1 thereunder), 
26(a)(2)(C), 27(c)(1), 27(c)(2) and 27(d), be, and 
they hereby are, granted, effective forthwith. 


For the Commission by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11223/June 18, 1980 


In the Matter of 


NEUBERGER & BERMAN 
522 Fifth Avenue 
New York, New York 10036 


(812-4636) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS OF 
SECTION 15(a) OF THE ACT 


Neuberger & Berman Management Incorporated 
(“Management”), a New York corporation, and 
Neuberger & Berman (“N&B”), a New York limited 
partnership (Management and N&B are hereinafter 
referred to collectively as “Applicants”), filed an 
application on March 21, 1980, for an order 
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pursuant to Section 6(c) of the Investment Company 
Act of 1940 (“Act”), exempting Applicants from the 
provisions of Section 15(a) of the Act to the extent 
that certain transactions in the shares of 
Management might result in (1) the termination of 
the investment advisory contracts between 
Management and the investment companies it 
advises (“Investment Companies”), and (2) the 
termination of sub-advisory contracts between 
Management and N&B for the benefit of the 
Investment Companies. 


On May 23, 1980, a notice was issued (Investment 
Company Act Release No. 11182) of the filing of the 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemption is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT 1S ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the 
provisions of Section 15(a) of the Act be, and hereby 
is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INV! STMENT COMPANY ACT OF 1940 
Release No. 11224/June 18, 1980 


In the Matter of 
RETIREMENT PLANNING FUNDS 
OF AMERICA, INC. 
111 West Washington Street 
Chicago, Illinois 60602 
(812-4682) 
NOTICE OF FILING OF AN APPLICATION 


472/SEC DOCKET 





PURSUANT TO SECTION 6(c) OF THE ACT FOR AN 
ORDER GRANTING EXEMPTION FROM THE 
PROVISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Retirement Planning 
Funds of America, Inc. (“Applicant”), registered 
under the Investment Company Act of 1940 (“Act”) 
as an open-end, diversified management 
investment company, filed an application on May 
15, 1980, requesting an order of the Commission 
pursuant to Section 6(c) of the Act, exempting 
Applicant from the provisions of Section 2(a)(41) of 
the Act and Rules 2a-4 and 22c-1 thereunder and 
LNC Equity Sales Corporation (“LNC”), Applicant’s 
principal underwriter, from Rule 22c-1, to the extent 
necessary to permit Applicant to calculate the net 
asset value per share of its Money Market Fund using 
the amortized cost method of valuing portfolio 
securities. All interested persons are referred to the 
application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


Applicant states that it was formed to serve as a 
vehicle for the collective investment of the assets of 
retirement plans. Except as noted below, individuals 
and others, not purchasing through a retirement 
plan, are ineligible to purchase Applicant’s shares. 
Applicant offers three classes of shares; Equity 
Fund Common Stock, Bond Fund Common Stock 
and Money Market Fund Common Stock. The assets 
attributable to each are maintained separately and 
are invested in accordance with the investment 
objectives and policies applicable to the particular 
class. 


According to the application, the investment 
objective of Applicant's Money Market Fund is 
maximum current income to the extent consistent 
with the preservation of capital and the maintenance 
of liquidity through investment exclusively in short 
term securities issued or guaranteed as to principal 
and interest by the United States government or 
issued or guaranteed by agencies or 
instrumentalities thereof, bank and savings and loan 
association certificates of deposit or the like and 
bankers’ acceptances, commercial paper (including 
master demand notes) and repurchase agreements 
with banks pertaining to the foregoing. In no event 
may the Money Market Fund’s portfolio contain any 
securities maturing more than one year from the 
date of acquisition. 
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Applicant indicates that when it commenced 
operations on November 9, 1977 the net asset value 
per share of Money Market Fund Common Stock was 
$10.00. As of February 29, 1980, such asset value 
per share was $10.46. Applicant further indicates 
that the excess of the actual net asset value per 
share of Money Market Fund over $10 is attributable 
to (i) accrued net investment income and realized 
net short term capital gains, if any, not yet declared 
as dividends, (ii) additions to capital surplus 
represented by that portion of the purchase price of 
shares of Money Market Fund sold between 
quarterly dividend dates which is attributable to 
accrued net investment income and realized net 
short term capital gains and (iii) unrealized net 
appreciation, if any, of portfolio securities. Applicant 
represents that at the time Applicant implements 
the requested exemptive order, it intends to reduce 
the net asset value per share of its Money Market 
Fund to $10.00 either by declaring a stock dividend 
or effecting a stock split, immediately following the 
declaration of the usual dividend, in an amount 
sufficient to effect such reduction. 


Applicant states that its Board of Directors has 
concluded that its existing and potential Money 
Market Fund shareholders desires to invest their 
cash balances in a vehicle which offers stability of 
principal and a steady flow of investment income 
commensurate with prevailing money market yields 
and that its management has determined that the 
only practicable way to achieve such desire is to 
determine the net asset value of Money Market Fund 
on the amortized cost basis. 


Rule 22c-1 adopted under the Act provides, in part, 
that no registered investment company or principal 
underwriter therefor issuing any redeemable 
security shall sell, redeem or repurchase any such 
security except at a price based on the current net 
asset value of such security. Rule 2a-4 adopted 
under the Act provides, in pertinent part, that the 
“current net asset value” of a redeemable security 
issued by a registered investment company used in 
computing its price for the purposes of distribution, 
redemption and repurchase shall be an amount 
which reflects calculations made substantially in 
accordance with the provisions of the rule, with 
estimates used where necessary or appropriate. 
Rule 2a-4 further provides that portfolio securities 
for which market quotations are readily available 
shall be valued at current market value, and other 
securities shall be valued at fair value as determined 
in good faith by the board of directors. Section 
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2(a)(41) defines, in pertinent part, the term “value” 
in a similar manner. 


In Investment Company Act Release No. 9786, 
dated May 31, 1977, the Commission expressed the 
view that, among other things, (i) Rule 2a-4 under 
the Act requires that portfolio instruments of “money 
market” funds be valued with reference to market 
factors, and (ii) it would be inconsistent with the 
provisions of Rule 2a-4 for a “money market” fund to 
value its portfolio instruments (except those having 
maturities of 60 days or less) on an amortized cost 
basis. 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission, by order upon application, 
may conditionally or unconditionally exempt any 
person, security or transaction or any class or 
classes of persons, securities or transactions from 
any provisions of the Act or of any rule or regulation 
under the Act, if and to the extent that such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


Applicant asserts its belief that the requested 
exemptions are consistent with the standards of 
Section 6(c) of the Act in that they are necessary or 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 


Applicant represents that its directors believe that the 
amortized cost method of valuation of Money Market 
Fund’s portfolio securities is appropriate and 
preferable to the mark-to-market valuation method 
in light of the perceived desires of Applicant's 
shareholders and potential shareholders and in light 
of competitive conditions encountered by Applicant 
in the marketplace. 


Applicant has agreed that the following conditions 
may be imposed in any order of the Commission 
granting the exemptive relief requested: 


(1) In supervising the operations of Applicant’s 
Money Market Fund and delegating special 
responsibilities involving its portfolio management 
to Applicant’s investment adviser, Applicant’s Board 
of Directors undertakes—as a particular 
responsibility within the overall duty of care owed to 
its shareholders—to establish procedures 
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reasonably designed, taking into account current 
market conditions and the investment objectives of 
Applicant’s Money Market Fund, to stabilize the net 
asset value per share of Money Market Fund, as 
comnuted for the purpose of distribution, 
redemption and repurchase, at $10.00 per share. 


2. Included within the procedures to be adopted by 
Applicant’s Board of Directors shall be the following: 


(a) Review by the Applicant’s Board of Directors, as it 
deems appropriate and at such intervals as are 
reasonable in light of current market conditions, to 
determine the extent of deviation, if any, of the net 
asset value per share of Money Market Fund as 
determined by using available market quotations 
from the $10.00 amortized cost price per share, and 
the maintenance of records of such review.! 


(b) In the event such deviation from the $10.00 
amortized cost price per share of Money Market 
Fund exceeds 1/2 of 1%, a requirement that 
Applicant’s Board of Directors will promptly 
consider what action, if any, should be initiated. 


(c) Where Applicant's Board of Directors believe the 
extent of any deviation from the $10.00 amortized 
cost price per share may result in material dilution or 
other unfair results to investors or existing Money 
Market Fund shareholders, it shall take such action 
as it deems appropriate to eliminate or to reduce to 





‘Applicant states that to fulfill this condition, it 
intends to use actual quotations or estimates of 
market value reflecting current market conditions 
chosen by Applicant’s Board of Directors in the 
exercise of its discretion to be appropriate indicators 
of value. In addition, Applicant states that the 
quotations or estimates utilized may include, inter 
alia, (1) quotations or estimates of market value for 
individual portfolio instruments, or (2) values 
obtained from yield data relating to classes of money 
market instruments published by reputable 
sources. 


2In fulfilling this condition, if the disposition of a 
portfolio instrument results in a dollar-weighted 
average portfolio maturity in excess of 120 days, 
Applicant will invest Money Market Fund’s available 
cash in such a manner as to reduce its dollar- 
weighted average Money Market Fund portfolio 
maturity to 120 days or less as soon as reasonably 
practicable. 
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the extent reasonably practicable such dilution or 
unfair results, which may include: redemption of 
shares in kind; the sale of portfolio instruments prior 
to maturity to realize capital gains or losses, or to 
shorten the Money Market Fund’s average portfolio 
maturity; withholding dividends; or utilizing a net 
asset value per share as determined by using 
available market quotations. 


(3) Applicant will maintain a dollar-weighted 
average Money Market Fund portfolio maturity 
appropriate to its objective of maintaining a stable 
net asset value per share for Money Market Fund; 
provided, however, that Applicant will not (a) 
purchase any instrument with a remaining maturity 
of greater than one year, or(b) maintain a dollar- 
weighted average Money Market Fund portfolio 
maturity in excess of 120 days.’ 


(4) Applicant will record, maintain and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 
thereto) described in condition 1 above, and 
Applicant will record, maintain and preserve for a 
period of not less than six years (the first two years in 
an easily accessible place) a written record of the 
Board of Director’s considerations and actions taken 
in connection with the discharge of its 
responsibilities, as set forth above, to be included in 
the minutes of its Board of Director’s meetings. The 
documents preserved pursuant to this condition 
shall be subject to inspection by the Commission in 
accordance with Section 31(b) of the Act as though 
such documents were records required to be 
maintained pursuant to rules adopted under Section 
31(a) of the Act. 


(5) Applicant will limit its Money Market Fund 
portfolio investments, including repurchase 
agreements, to those United States dollar 
denominated instruments which its Board of 
Directors determines present minimal credit risks, 
and which are of high quality as determined by any 
major rating service or, in the case of any instrument 
that is not rated, of comparable quality as 
determined by its Board of Directors. 


(6) Applicant will include in each quarterly report, as 
an attachment to Form N-1Q, a statement as to 
whether any action pursuant to condition 2(c) was 
taken during the preceding fiscal quarter, and, if any 
action was taken, will describe the nature and 
circumstances of such action. 


NOTICE IS FURTHER GIVEN that any interested 
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person may, not later than July 14, 1980 at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant(s) at the address(es) stated above. 
Proof of such service (by affidavit, or in case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11225/June 19, 1980 


In the Matter of 


EQUITABLE MONEY MARKET ACCOUNT, INC. 
100 West 52nd Street 

P.O. Box 581 

New York, New York 10001 


(812-4678) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICATION FROM THE PROVISIONS 
OF SECTION 2(a)(41) AND RULES 2a-4 AND 22c-1 
THEREUNDER 


NOTICE IS HEREBY GIVEN that Equitable Money 


Market Account, Inc. (“Applicant”), an open-end, 
diversified management investment company 
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registered under the Investment Company Act of 
1940 (“Act”), filed an application on May 7, 1980, 
and an amendment thereto on June 9, 1980, 
requesting an order of the Commission, pursuant to 
Section 6(c) of the Act, exempting Applicant from 
the provisions of Section 2(a)(4) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent necessary 
to permit Applicant to compute its net asset value 
per share using the amortized cost method of 
valuation. All interested persons are referred to the 
application on file with the Commission for a 
statement of the representations contained therein 
which are summarized below. 


Applicant states that a registration statement on 
Form N-1 under the Act and the Securities Act of 
1933 has been filed with the Commission. Applicant 
represents that it will operate as a “money market” 
fund designed for use by individual investors or 
organizations such as corporations, partnerships 
and trusts. Applicant states that its investment 
objective is the maximization of current income to 
the extent consistent with the preservation of capital 
and the maintenance of liquidity. 


According to the application, Applicant's portfolio is 
limited to the following instruments: (i) obligations 
issued or guaranteed by the United States 
Government or its agencies or instrumentalities; (ii) 
negotiable certificates of deposit and bankers’ 
acceptances if they are obligations of a domestic 
bank having total assets at least equal to 
$1,000,000,000 and which is a member of the 
Federal Deposit Insurance Corporation; (iii) 
commercial paper rated at least “A-1 by Standard & 
Poor’s Corporation or at least “Prime-1” by Moody’s 
Investors Services, Inc. or, if not rated, ‘issued by 
companies which have an outstanding debt issue 
rated at least “AA” by Standard & Poor’s Corporation, 
or at least “Aa” by Moody’s Investors Services, Inc.; 
and (iv) repurchase agreements covering securities 
issued or guaranteed by the U.S. Government or its 
agencies or instrumentalities or certificates of 
deposit described in (ii) thereunder. 


Applicant states that it may not purchase any 
security which has a maturity date more than one 
year from the date of purchase, unless purchased 
subject to a repurchase agreement requiring 
repurchase from Applicant in one year or less. 
According to the application, Applicant will enter 
into repurchase agreements only with those 
financial institutions which are believed by 
Applicant’s investment adviser to present minimal 
credit risks. 
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As here pertinent, Section 2(a)(41) of the Act defines 
value to mean: (1) with respect to securities for 
which market quotations are readily available, the 
market value of such securities, and (2) with respect 
to other securities and assets, fair value as 
determined in good faith by the board of directors. 
Rule 22c-1 adopted under the Act provides, in part, 
that no registered investment company or principal 
underwriter therefor issuing any redeemable 
security shall sell, redeem or repurchase any such 
security except at a price based on the current net 
asset value of such security which is next computed 
after receipt of a tender of such security for 
redemption or of an order to purchase or to sell such 
security. Rule 2a-4 adopted under the Act provides 
as here relevant, that the “current net asset value” of 
a redeemable security issued by a registered 
investment company used in computing its price for 
the purposes of distribution and redemption shall be 
an amount which reflects calculations made 
substantially in accordance with the provisions of 
the rule, with estimates used where necessary or 
appropriate. Rule 2a-4 further states that portfolio 
securities with respect to which market quotations 
are readily available shall be valued at current 
market value, and that other securities and assets 
shall be valued at fair value as determined in good 
faith by the board of directors of the registered 
company. Prior to the filing of the application, the 
Commission expressed its view that, among other 
things: (1) Rule 2a-4 under the Act requires that 
portfolio instruments of “money market” funds be 
valued with reference to market factors, and (2) it 
would be inconsistent, generally, with the provisions 
of Rule 2a-4 for a “money market” fund to value its 
portfolio instruments on an amortized cost basis 
(Investment Company Act Release No. 9786, May 
31, 1977). 


Applicant states that if it is permitted to compute its 
net asset value per share using the amortized cost 
method of valuation, it expects to exclude unrealized 
gains and losses from its daily computation of net 
asset value and from its computation of daily net 
income dividends to shareholders. Applicant states 
that experience indicates that these policies will 
benefit Applicant and its shareholders. According to 
the application, Applicant believes that the type of 
investor it seeks to attract prefers that the daily 
income dividends declared by Applicant reflect 
income as earned, and that its sales and redemption 
price remain fixed. Applicant represents that its 
directors have determined in good faith, that in light 
of the characteristics of the Applicant, the amortized 
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cost method of valuation is appropriate and 
preferable for the Applicant and reflects the fair 
value of the Applicant’s portfolio securities. 


Accordingly, Applicant requests exemptions from 
Section 2(a)(41) of the Act and Rules 2a-4 and 22c-1 
thereunder to the extent necessary to permit 
Applicant to value its portfolio by means of the 
amortized cost method of valuation. 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission, by order upon application, 
may conditionally or unconditionally exempt any 
person, security or transaction, or any class or 
classes of persons, securities or transactions, from 
any provision under the Act or any rule or regulation 
thereunder, if and to the extent that such exemption 
is necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


Applicant expressly consents to the imposition of the 
following conditions in any order granting the relief it 
requests: 


1. In supervising the Applicant’s operations and 
delegating special responsibilities involving 
portfolio management to the Applicant’s investment 
adviser and sub-investment adviser, the Applicant’s 
board of directors undertakes—as a particular 
responsibility within the overall duty of care owed to 
its shareholders—to establish procedures 
reasonably designed, taking into account current 
market conditions and the Applicant’s investment 
objective, to stabilize the Applicant’s net asset value 
per share, as computed for the purpose of 
distribution, redemption and repurchase at $1.00 
per share. 


2. Included within the procedures to be adopted by 
the board of directors shall be the following: 


(a) Review by the board of directors, as it deems 
appropriate and at such intervals as are reasonable 
in light of current market conditions, to determine 
the extent of deviation, if any, of the Applicant’s net 
asset value per share as determined by using 
available market quotations from the $1.00 
amortized cost price per share, and maintenance of 
records of such review. ! 





1To fulfill this condition, the Applicant intends to use 
actual quotations or estimate of market value 
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(b) In the event such deviation from the $1.00 
amortized cost price per share exceeds 1/2 of 1%, a 
requirement that the board of directors will promptly 
consider what action if any should be initiated. 


(c) Where the board of directors believes the extent 
of any deviation from the Applicant’s $1.00 
amortized cost price per share may result in 
material dilution or other unfair results to investors 
of existing shareholders, it shall take such action as 
it deems appropriate to eliminate or to reduce to the 
extent reasonably practicable such dilution or unfair 
results, which action may include: redemption of 
shares of kind; the sale of portfolio instruments prior 
to maturity to realize capital gains or losses or to 
shorten the Applicant’s average portfolio maturity; 
withholding dividends; or utilizing a net asset value 
per share as determined by using available market 
quotations. 


3. The Applicant will maintain a dollar-weighted 
average portfolio maturity appropriate to its 
objective of maintaining a stable net asset value per 
share; provided, however, that the Applicant will not 
(a) purchase any instrument with a remaining 
maturity of greater than one year, or (b) maintain a 
dollar-weighted average portfolio maturity in excess 
of 120 days. In fulfilling this condition, if the 
disposition of a portfolio instrument results in a 
dollar-weighted average portfolio maturity in excess 
of 120 days, the Applicant will invest its available 
cash in such a manner as to reduce its dollar 
weighted average portfolio maturity to 120 days or 
less as soon as reasonably practicable. 


4. The Applicant will record, maintain and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 
thereto) described in condition 1 above, and the 
Applicant will record, maintain and preserve for a 
period of not less than six years (the first two years in 





Footnote 1 Continued 


reflecting current market conditions chosen by its 
board of directors in the exercise of its discretion to 
be appropriate indicators of value. In addition, the 
Applicant states that the quotations or estimates 
utilized may include, inter alia, (1) quotations or 
estimates of market value for individual portfolio 
instruments, or (2) values obtained from yield data 
relating to classes of money market instruments 
published by reputable sources. 
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an easily accessible place) a written record of the 
board of directors’ considerations and actions taken 
in connection with the discharge of its 
responsibilities, as set forth above, to be included in 
the minutes of the board of directors’ meeting. The 
documents preserved pursuant to this condition 
shall be subject to inspection by the Commission in 
accordance with Section 31(b) of the Act as though 
such documents were records required to be 
maintained pursuant to rules adopted under Section 
31(a) of the Act. 


5. The Applicant will limit its portfolio investments, 
including repurchase agreements, to those U.S. 
dollar-denominated instruments which the board of 
directors determines present minimal credit risks, 
and which are of “high quality” as determined by any 
major rating service or, in the case of any instrument 
that is not rated, of comparable quality as 
determined by the board of directors. 


6. The Applicant will include in each quarterly 
report, as an attachment to Form N-1Q, a statement 
as to whether any action pursuant to condition 2(c) 
above was taken during the preceding fiscal quarter, 
and, if any action was taken, will describe the nature 
and circumstances of such action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than July 14, 1980 at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant(s) at the address(es) stated above. 
Proof of such service (by affidavit, or in case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11226/June 19, 1980 


In the Matter of 


ISRAEL DEVELOPMENT CORPORATION 
10 Rockefeller Plaza 
New York, N.Y. 10020 


(811-619) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Israel Development 
Corporation (“Applicant”), registered under the 
Investment Company Act of 1940 (“Act”) as a 
closed-end, non-diversified management 
investment company, filed an application on 
January 14, 1980, pursuant to Section 8(f) of the Act, 
for an order of the Commission declaring that 
Applicant has ceased to be an investment company 
as defined in the Act. All interested persons are 
referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicant, organized on April 10, 1951 under the 
laws of the State of New York as “Israel Industrial 
Development Corporation”, registered under the Act 
on December 31, 1952. Applicant states that on 
June 27, 1952 its name was changed to “Israel 
Industrial & Mineral Development Corporation”, and 
on May 17, 1956 its named was changed to “Israel 
Development Corporation.” On December 31, 1952, 
Applicant’s registration statement on Form S-4 
under the Securities Act of 1933, filed in connection 
with a proposed initial public offering of its shares, 
was declared effective. Applicant further states that 
on October 5, 1979 there were 5,045 shareholders of 
record of its 1,426,675 outstanding shares of 
common stock, its only class of equity security, and 
that its aggregate net asset value was $16,350,890, 
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or $11.46 per share. Applicant’s common stock was, 
prior to October 5, 1979, listed on the American 
Stock Exchange. Applicant further states that as of 
October 5, 1979 it had outstanding $1,381,500 
principal amount of ten-year 7% Sinking Fund 
Debentures, Series D, due 1986 (“Series D 
Debentures”). 


Applicant represents that, pursuant to resolutions 
duly adopted by its board of directors on September 
13, 1978 and July 17, 1979, Applicant entered into 
an Agreement and Plan of Reorganization and 
Merger (“Merger Agreement”), dated as of August 3, 
1979, with Ampal-American Israel Corporation 
(“Ampal”), a corporation organized February 6, 
1942 under the laws of the State of New York. Ampal 
is not, and intends to conduct its business so that it 
will not be, an investment company. It is principally 
engaged in the business of financing industrial, 
financial, commercial and agricultural enterprises 
in Israel and assisting Israeli business enterprises 
and individuals in establishing operations outside of 
Israel which Ampal’s management believes may 
benefit Israel. At a special meeting of Applicant’s 
shareholders held on October 5, 1979, the 
shareholders duly approved the Merger Agreement 
and the termination of Applicant’s status as an 
investment company under the Act. The 
Commission issued an order (Investment Company 
Act Release No. 10850) on August 29, 1979 
permitting such merger. Applicant further states 
that all documents necessary to effect the Merger 
Agreement and terminate Applicant's corporate 
existence were duly filed with the Secretary of State 
of New York, and that the merger of Applicant with 
and into Ampal became effective in accordance with 
New York law on October 5, 1979. 


Applicant states that under the terms of the Merger 
Agreement each share of Applicant’s common 
stock, except Ampal’s, was converted into a 
proportionate number of shares of a new series of 
Ampal 6-1/2% cumulative convertible preferred 
stock and, in lieu of any fractional Ampal shares, a 
cash amount based on the net asset value of shares 
not converted. Applicant states that four of its 
shareholders, claiming to own an aggregate of 441 
common shares, exercised rights of appraisal under 
the New York Business Corporation Law, and that 
such shareholders have accepted a cash payment 
for their shares from Ampal. All of Applicant’s 
indebtedness outstanding at the time of the merger, 
including the Series D Debentures, was assumed by 
Ampal in accordance with the terms of the Merger 
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Agreement. Accordingly, Applicant states that it is 
not a party to any litigation or administrative 
proceeding, has no assets, outstanding 
indebtedness, or security holders, has conducted no 
business since October 5, 1979, and that its 
corporate existence has terminated under 
applicable state law. Applicant states that it intends 
to, and as a condition to the issuance of the order 
requested agrees to, file an annual report on Form N- 
1R under the Act for the period ended October 5, 
1979, as soon as practicable. 


Section 8(f) of the Act provides, in pertinent part, 
that whenever the Commission, upon application, 
finds that a registered investment company has 
ceased to be an investment company, it shall so 
declare by order, and that, upon the taking effect of 
such order, the registration of such company shall 
cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than July 21, 1980, at 5:30 
p.m., submit to the Commission in writing, a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11227/June 19, 1980 


In the Matter of 


ASSET INVESTORS FUND, INC. 
67 Wall Street 
New York, New York, 10005 


(812-4586) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANT FROM THE PROVISIONS 
OF SECTIONS 17(g), 30(a), 30(b), 30(d) AND 30(e) 
OF THE ACT AND APPLICABLE RULES 
THEREUNDER 


NOTICE IS HEREBY GIVEN that Asset Investors 
Fund, Inc. (“Applicant”), a Delaware corporation 
registered under the Investment Company Act of 
1940 (‘Act’) as a diversified, closed-end, 
management investment company, filed an 
application on December 21, 1979, and an 
amendment thereto on May 29, 1980, requesting an 
order pursuant to Section 6(c) of the Act, exempting 
Applicant, to the extent requested, from the 
provisions of Sections 17(g), 30(a), 30(b), 30(d) and 
30(e) of the Act and Rules 17g-1, 30a-1, 30a-2, 
30b1-1, 30b2-1 and 30d-1 thereunder. All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein which are 
summarized below. 


The application states that on September 25, 1979, 
Applicant’s shareholders approved a plan for the 
liquidation and dissolution of Applicant (the “Plan”); 
and that, on the same date, the advisory agreement 
between Applicant and its investment adviser 
Tweedy Browne, Inc. (“TBI”), a registered broker- 
dealer and investment adviser, was terminated 
because investment advisory services were no 
longer necessary once implementation of the Plan 
had begun. Applicant states that TBI and its 
predecessor had acted as Applicant’s investment 
adviser since April 8, 1974. The application also 
states that on December 20, 1979, a Certificate of 
Dissolution was filed with the Secretary of State of 
Delaware, and that, as of that date, Applicant’s 
corporate existence terminated under the laws of 
Delaware except to the extent necessary to 
consummate the Plan. 
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The application states that on December 4, 1979, 
Applicant paid in addition to its regular dividend 
which in this case amounted to $.17 per share of 
Applicant’s outstanding Common Stock (“Shares”), 
an initial liquidating distribution of $7.33 per Share, 
or $3,743,452 in the aggregate, to shareholders of 
record as of the close of business on December 3, 
1979. The application states that this initial 
liquidating distribution consisted entirely of cash. 
The application represents that on February 8, 1980, 
Applicant made a second liquidating distribution 
and that this distribution consisted of cash or, in the 
case of certain shareholders who so elected, partly in 
cash and partly in portfolio securities. Applicant 
states that in that regard, holders of fewer than 100 
Shares, and those holders of 100 Shares or more 
who elected not to receive portfolio securities, 
received $1 per Share in cash plus cash in lieu of 
securities in the aggregate amount of $297,394. 


Applicant states that since its second distribution in 
February, 1980, Applicant’s only remaining assets 
(the “Remaining Assets”) consist of certain portfolio 
securities and cash and cash equivalents. 
Applicant represents that included in the Remaining 
Assets are “liquidating stubs” representing non- 
transferable interests in businesses which 
themselves are being liquidated. Applicant further 
represents that it has held these interests since prior 
to September 25, 1979. The application states that 
on September 25, 1979, Applicant’s net assets 
exceeded $6 million; and that as of May 20, 1980, 
less than 10% in value of Applicant's net assets as of 
Septembr 25, 1979, the date on which Applicant 
shareholders approved the Plan, remained for 
distribution to the stockholders. 


The application states that subsequent to 
September 24, 1980 (i.e., after one year has elapsed 
from the date Applicant’s stockholders approved the 
Plan) Applicant’s assets will consist of the Reserve 
Fund, as that term is defined in the application. The 
Reserve Fund will consist of cash and certain 
securities currently held in Applicant’s portfolio, all 
of which will be liquidating stubs, having a value of 
approximately (and not less than) $300,000, which 
will be less than 5% in value of Applicant’s net assets 
as of September 25, 1979. Accordingly, between 
May 20, 1980, and September 24, 1980, certain 
securities will either be sold for cash or distributed 
pro rata to the Fund’s stockholders; additionaily, on 
or before September 24, 1980, any cash and cash 
equivalents held by Applicant which exceed the 
amount required by Applicant for the Reserve Fund 
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will be distributed pro rata to Applicant’s 
stockholders. As is customary in connection with 
corporate liquidations and dissolutions, the Reserve 
Fund has been approved and will be established on 
September 25, 1980, to meet any obligations of 
Applicant as they become due after that date. 
Applicant believes the amount of the Reserve Fund 
will be sufficient to meet such obligations. In 
accordance with the Plan, Applicant’s liquidation 
and dissolution will be completed and all its net 
assets will have been distributed pro rata to its 
stockholders by December 31, 1984. 


Section 17(g) of the Act and Rule 17g-1 thereunder 
provide that, for the protection of investors, any 
officer or employee of a registered management 
investment company who may singly, or jointly with 
others, have access to securities or funds of any 
registered company, either directly or through 
authority to draw upon such funds or to direct 
generally the disposition of such securities, be 
bonded by a reputable fidelity insurance company 
against larceny and embezzlement in such 
reasonable minimum amounts as the Commission 
may prescribe. 


The application states that prior to the initial 
liquidating distribution to shareholders on 
December 4, 1979, Applicant had gross assets of 
approximately $6.5 million, and that in accordance 
with Rule 17g-1, Applicant maintained an individual 
indemnity bond against larceny and embezzlement 
providing total coverage up to $150,000. The 
application states that TBI maintains a blanket 
indemnity bond which also insures Applicant 
against larceny and embezzlement. The application 
states that Applicant is a named insured under TBI’s 
blanket Bond, and that each officer and employee of 
Applicant who may singly, or jointly with others, have 
access to the securities or monies of Applicant, is 
covered by TBI’s bond to the extent of $1 million; and 
that all of Applicant’s officers and directors have 
been and are also officers or employees of TBI. The 
application states that TBI will maintain this, or a 
comparable, blanket bond until the liquidation and 
dissolution of Applicant has been completed. 


Applicant states that it seeks aii exemption from 
Section 17(g) of the Act and Rule 17g-1 thereunder 
which, in the absence of an exemption, would 
require Applicant to maintain an indemnity bond 
separate from TBI’s blanket bond with respect tothe 
Remaining Assets, including the Reserve Fund. 
Applicant states that an exemption from Section 
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17(g) and Rule 17g-1 is necessary and appropriate 
in the public interest and consistent with the 
protection of investors and the purposes and 
policies of the Act because all of the officers and 
employees of Applicant who will have access to the 
Remaining Assets will be covered by TBI’s blanket 
bond, the $1 million coverage of TBI’s blanket bond 
far exceeds the coverage that Rule 17g-1 would 
require for the Remaining Assets, and Applicant’s 
shareholders would obtain no additional benefit or 
coverage from the maintenance of a separate bond 
but would be compelled to bear the associated 
premium cost of between $750 and $1000 of 
maintaining a separate bond, legal and insurance 
brokerage costs associated with the maintenance of 
such a bond and the time and expense annually 
devoted by Applicant’s officers and directors to 
review and select an appropriate bond. The 
application states that it is expected that the TBI 
blanket bond, or a comparable bond, will bein effect 
until the liquidation and dissolution is completed. 
Applicant represents that should the blanket bond 
be terminated, cancelled or otherwise materially 
modified, TBI will immediately notify Applicant and 
Applicant and TBI will immediately notify the 
Commission and take steps to assure that a separate 
bond complying with Section 17(g) and Rule 17g-1 is 
provided for Applicant. 


Sections 30(a), 30(b), 30(d), 30(e) of the Act and 
Rules 30a-1, 30a-2, 30b1-1, 30b2-1, and 30d-1 
thereunder generally require that registered 
investment companies prepare and file with the 
Commission and prepare and mail to their 
shareholders certain periodic reports and financial 
statements, some of which are required to include 
audited financial data. 


Applicant states that it would file an annual report on 
form N-1R with the Commission for the fiscal year 
ended December 31, 1979, as required by Section 
30(a) of the Act and Rules 30a-1 and 30a-2 
thereunder. Applicant states that it would also send 
to each shareholder and file with the Commission, as 
required by Sections 30(b) and 30(d) of the Act and 
Rules 30b2-1 and 30d-1 thereunder, an annual 
report for the twelve months ended December 31, 
1979; and that Applicant would include in these 
annual reports complete information concerning the 
32-day period ending at the close of business on 
February 8, 1980, the date on which the second 
liquidating distribution was made and 
approximately 90% of Applicant’s assets were 
distributed to its shareholders. The application 
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states that because Applicant, at the close of 
business on February 8, 1980, liquidated and 
distributed to its shareholders approximately 90% of 
its assets, the annual reports provided the 
Commission and the shareholders would provide 
complete financial and other information 
concerning the implementation of the Plan through 


the liquidation of all assets other than the Remaining 
Assets. 


Applicant argues that Sections 30(a), 30(b), 30(d) 
and 30(e) of the Act and Rules 30a-1, 30a-2, 30b1-1, 
30b2-1 and 30d-1 would, absent an exemption, 
require Applicant to file annual and periodic reports 
with the Commission and send to shareholders and 
file with the Commission annual and semi-annual 
reports until the liquidation and dissolution is 
completed, a period which may extend for five years. 
Applicant asserts that since the Reserve Fund will 
contain approximately $300,000 and has the limited 
purpose of covering the proper debts, liabilities, 
obligations, and commitments and any contingent 
liabilities of Applicant, as determined by its Board of 
Directors, it is necessary and appropriate in the 
public interest and consistent with the protection of 
investors and the purposes and policies of the Act to 
exempt Applicant from the above-cited reporting 
provisions of the Act. Applicant further states that 
the granting of the requested exemption would allow 
Applicant’s shareholders to realize significant 
savings in the form of reduced accounting and 
auditing fees, legal fees and printing and mailing 
costs. Additionally, Applicant states that if the 
requested exemption is granted, it will send to its 
shareholders and file with the Commission within 
forty-five days after the end of each six-month period 
beginning June 30, 1980, a report which will include 
an unaudited balance sheet and income statement 
for the period covered, a list of Applicant’s portfolio 
securities and a brief discussion of any significant 
events which occurred during the period. Applicant 
also states that at least once each calendar year 
beginning with 1980, an independent public 
accountant will also conduct an examination of 
Applicant’s assets without prior notice to Applicant 
and will file with the Commission a certificate of the 
accountant’s statement stating the results of the 
examination. 


Applicant concludes that the information that it will 
provide to its shareholders and to the Commission 
until the liquidation is completed will assure that 
investors are protected and that the policies and 
purposes of the Act are carried out. 
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Section 6(c) of the Act provides, in part, that the 
Commission may conditionally or unconditionally 
exempt any person, security, or transaction from any 
provisions of the Act or of any rule or regulation 
under the Act, if and to the extent such exemption is 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than July 14, 1980, at 5:30 
p.m., submit to the Commission in writing, a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT ADVISERS ACT OF 1940 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 723/June 19, 1980 


SEE 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16912/June 19, 1980 








LITIGATION 





Litigation Release No. 9107/June 13, 1980 


SECURITIES AND EXCHANGE COMMISSION v. 
MISTER DISCOUNT STOCKBROKERS, INC. (United 
States District Court for the Northern District of 
Illinois, Civil Action No. 80 C 2795) 


William D. Goldsberry, Administrator of the Chicago 
Regional Office of the Securities and Exchange 
Commission, announced that on June 3, 1980, the 
Commission filed a civil injunctive action in Federal 
Court at Chicago, Illinois, naming as a defendant 
Mister Discount Stockbrokers, Inc. (Mr. Discount). 
The defendant firm is a broker-dealer in securities 
registered with the Commission since July 15, 1977, 
with its place of business located in Chicago, Illinois. 


The complaint alleged that Mr. Discount was 
insolvent and that it had violated the financial 
responsibility (net capital), customer protection and 
books and records provisions of the Federal 
securities laws. 


The Commission was joined in the action by the 
Securities Investor Protection Corporation (SIPC), 
which simultaneously filed an application with the ~ 
court requesting the entry of a protective decree 
adjudicating that the customers of Mr. Discount are 
in need of protection under the provisions of the 
Securities Investor Protection Act of 1970 (SIPA) 
and that the court appoint a SIPC trustee to liquidate 
the defendant brokerage firm. 


On the same date’ Federal Judge Prentice H. 
Marshall entered an order pursuant to the provisions 
of SIPA appointing Robert E. Ginsberg, Esq., De Paul 
University College of Law, 25 East Jackson Blvd., 
Chicago, Illinois 60604, as trustee to proceed with 
the liquidation of Mr. Discount. The defndant 
brokerage firm consented to the appointment of the 
trustee without admitting or denying the allegations 
contained in the SIPC application. 
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Litigation Release No. 9108/June 13, 1980 


EC v. TELTRONICS SERVICES, INC., EDWARD 
BEAGAN, RANDOLPH PIECHOCKI AND ROBERT 
CHANDA, 80 Civil 2472 (RJW) (S.D.N.Y.) 


Stephen L. Hammerman, Administrator of the New 
York Regional Office of the Securities and Exchange 
Commission, announced that on May 22, 1980 the 
Honorable Robert J. Ward, United States District 
Judge for the Southern District of New York, signed a 
Final Judgment of Permanent Injunction against 
Edward Beagan, a former officer and director of 
Teltronics Services, Inc. (“TSI”). Beagan was 
enjoined from violating the antifraud provisions of 
Section 10(b) of the Securities Exchange Act of 1934 
(“Exchange Act”) and Rule 10b-5 promulgated 
thereunder in connection with the purchase and sale 
of securities of TSI, or any other issuer. Beagan was 
also enjoined from aiding and abetting violations of 
the reporting provisions of Section 13(a) of the 
Exchange Act and Rules 12b-20, 13a-1, 13a-11 and 
13a-13 promulgated thereunder in connection with 
TSI or any other issuer subject to the reporting 
provisions. 


Beagan consented to the entry of the judgment 
denying the allegations 


without admitting or 
» @ <orieines inthe Commission’s Complaint which was 


filed on May 2, 1980. The judgment was entered on 
May 23, 1980. 


For further information, see Litigation Release No. 
9082. 





Litigation Release No. 9109/June 16, 1980 


SECURITIES AND EXCHANGE COMMISSION v. 
MAXA CORPORATION (United States District Court 
for the District of Columbia, Civil Action No. 80-804) 


The Commission announced today that on June 12, 
1980, the United States District Court for the District 
of Columbia entered a Final Judgment of Permanent 
Injunction against Maxa Corporation (“Maxa”) of 
New York, New York, restraining and enjoining Maxa 
from failing to file timely periodic reports and 
ordering it to comply with certain undertakings. 
Maxa, consenting to the entry of the Court’s 
judgment, admitted that it had filed reports in an 


> a manner on 13 separate occasions. The 
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Commission’s Complaint was filed on March 31, 
1980. 


The Complaint alleged that Maxa, as part of a 
continuing course of violative conduct extending 
over several years, failed to file timely with the 
Commission certain Annual and Quarterly Reports 
required to have been filed. Maxa has agreed to 
adopt certain procedures to assure timely filing of 
reports required to be filed under the Securities 
Exchange Act of 1934. 





Litigation Release No. 9110/June 17, 1980 


SECURITIES AND EXCHANGE COMMISSION v. 
HAROLD V. GLEASON, ET AL., 74 Civil 4557 
(S.D.N.Y.) (DBB) 


Stephen L. Hammerman, Administrator of the New 
York Regional Office of the Securities and Exchange 
Commission, announced that on March 14, 1980, a 
Final Judgment of Permanent Injunction was 
entered by consent of defendant Harold V. Gleason 
of Old Westbury, New York. The Order, signed by the 
Honorable Dudley B. Bonsal, United States District 
Judge for the Southern District of New York, enjoined 
defendant Gleason from further violating the 
antifraud and reporting provisions of the federal 
securities laws. 


Gleason, formerly the Chairman of the Board of 
Franklin New York Corporation and Franklin 
National Bank, was convicted of violating several 
federal statutes including the federal securities laws 
in United States of America v. Harold V. Gleason, et 
al., S 78 Cr. 522 (S.D.N.Y.) (TPG). He was sentenced 
to three years imprisonment. On December 19, 
1979, the United States Court of Appeals for the 
Second Circuit affirmed his conviction. United 
States v. Harold V. Gleason, et al., No. 79-1147 (2d 
Cir. 1979). On February 19, 1980, his petition for a 
writ of certiorari was denied by the United States 
Supreme Court. Harold V. Gleason, et. al. v. United 
States, (No. 79-1118, 1979 Term). 


For further information, see Litigation Release Nos. 
6551, 8495, 8678, and 9029. 
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